TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO THU BUC Poc lap - Tw do - Hanh phuc
THANH PHO HO CHI MINH

Ban 4n s0: 857/2024/LD-ST
Ngay: 19/3/2024

VA “Tranh chap tuyén bo
hop dong lao dong vé hiéu”

’ ~ NHANDANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO THU PUC - THANH PHO HO CHI MINH

- Thanh phan Héi dong xét xiv so' thim gém cé:
Tham phan - Chii toa phién toa: Ba Nguyén Thi Hoa
Cdc Hoi tham nhan dén:

1/ Ba Nguyén Thi Huong

2/ Ong Huynh Tién Diing

- Thuw ky phién toa: Ong Nguyén Truong Giang - Thu ky Toa an nhan
dan thanh ph6 Thu Dtc, Thanh phd Ho Chi Minh.

- Pai dién Vién kiém sat nhan dan thanh pk(’f Thii Dirc, Thanh ph(’;‘; Hé
Chi Minh tham gia phién toa: Ong V3 Cao Hung - Kiém sat vién.

Ngay 19 thang 3 nam 2024, tai tru so Toa an nhan dan thanh phé Thu
Ptrc, Thanh phé Ho Chi Minh xét xir so tham C(")ng khai vu an dan su thu 1y s6
191/2023/TLST-LD ngay 01 thang 12 nim 2023, vé viéc “Tranh chap tuyén bo
hop dong lao dong vo hiéu” theo Quyét dinh dua vu 4n ra xét xu so
400/QDXX-Ds ngay 30 thang 01 nim 2024; Quyét dinh hodn phién toa so
885/QDXX-DS ngay 19/02/2024 va Quyét dinh dwa vu 4an ra xét xur so
805/2024/QDXX-DS ngay 28 thang 02 nam 2024 gitra cac duong su:

Nguyén don: Ba Dao Thi D, sinh nam: 1987;

Pia chi thuong tra: Ap P, xa P, huyén C, tinh Long An. (Vang mat)

Nguoi bao vé quyén va loi ich hop phap ctia nguyén don: Luat su Bui
Cong T — Thuoc chi nhanh Van phong L.

(Luat su Bui Cong T c6 mat)

Bi don: Cong ty TNHH S (Viét Nam)

Dia chi tru so: Lo 58-60, khu ché xuat L, phuong B, thanh phé T, Thanh
pho H6 Chi Minh. (Ving mit)

Nguroi co quyen loi va nghia vu liéen quan:

Ba Dao Thi H, sinh nam: 1986

Dia chi cu trtii: SO A Puong s6 I, Khu pho A, phuong B, quan B, Thanh
pho H6 Chi Minh. (Vang mit)

NOI DUNG VU AN:



* Theo don khoi kién dé ngay 14/11/2023, ban tu khai va cac bién ban
lam viéc khéc c6 trong ho so, nguyén don ba Pao Thi D trinh bay:

Tt thang 12 nam 2008 dén thang 02 nim 2009 ba Pao Thi D c6 cho ba
Dao Thi H 1a chi gai ruét muon gié‘iy to ca nhan la chirng minh nhan dan cua ba
Pao Thi D mang s6 172248264, do Cong an tinh L cﬁp dé ky hop dong lao dong
voi Cong ty TNHH S (Viét Nam), dia chi tru sé: Lo 58-60, khu ché xuat L,
phuong B, thanh pho T, Thanh phé Ho Chi Minh. Pong thoi tham gia bao hiém
x4 hoi véi ma s6 bao hiém xa hoi la 7908512444 mang tén Pao Thi D. Ly do ba
DPao Thi D cho ba Pao Thi H muon chirng minh nhan dan la do ba Pao Thi H la
chi gai rudt cua ba Pao Thi D va ba Dao Thi H thoi diém d6 bi that lac ching
minh nhan dan nhung lai c6 nhu cau di lam dé cé thu nhap nuoi séng ban than.
Cong viéc cua ba Pao Thi H khi di lam tai Cong ty TNHH S (Viét Nam) la cong
nhan may cong nghi¢p. Ba Dao Thi H lam tai Cong ty TNHH S (Viét Nam)
trong thoi gian tir thang 12 nam 2008 dén thang 02 nam 2009, sau d6 ba Pao Thi
H da nghi viéc. Ba D khong cung cap duoc hop df’ing lao dong co6 thong tin nhan
than cta ba Pao Thi D ky véi Cong ty TNHH S (Viét Nam), do ba H truc tiép
k¥ nhung khong luu gitr ba D cling khong tir minh thu thap duoc.

Ciing trong thoi gian tir thang 12 nam 2008 dén thang 02 nam 2009, ba
Pao Thi D dang thuc té lam cong nhan may tai Cong ty TNHH M, dia chi Lo F,
Puong B, KCX L, quan T (nay la Thanh pho T), thanh phé Ho Chi Minh va
tham gia bao hiém xa hoi véi ma so bao hiém la 7908311418.

Gitra ndm 2023 ba Pao Thi D dén Co quan bao hiém dé thuc hién viéc
lanh bao hiém xa hdi mot lan thi phat hién ho so bao hiém xa hoi cua ba D trung
bao hiém vd&i ho so cia ba Pao Thi H dong bao hiém dudi tén ba DPao Thi D
trong khoang thoi gian tir thang 12 nam 2008 dén thang 02 nam 2009.

Ngay 02/11/2023, ba Dao Thi D da gui don yéu cau hoa giai tranh chap
lao dong dén Phong Lao dong Thuong binh va Xa hoi thanh ph6 T. Tuy nhién,
qua thot han theo quy dinh cua phéap luat nhung Phong Lao dong Thuwong binh
va X4 hoi thanh pho T khong tién hanh hoa giai nén ba khoi kién ra toa an.

Tai don khoi kién, ba Pao Thi D yéu cau tuyén bo hop df’ing lao dong
gitra ba Pao Thi H ky dudi tén ba Pao Thi D va Cong ty TNHH S (Viét Nam)
la vo hiéu. Ba Pao Thi H la nguoi truc tiép lao dong nhung thong tin ky hop
dong lao dong mang tén ba Pao Thi D nén nay ba Dao Thi D xac dinh lai yéu
cau khoi kién cho chinh xéc 13 yéu cau Toa 4n tuyén bo hop dong lao dong gitra
ba Pao Thi D va Cong ty TNHH S (Viét Nam) voé hi¢u do khong ding nguoi
lao dong tham gia ky két hop dong lao dong.

Ngoai ra, ba Pao Thi D khong c6 yéu cau gi khac, khong yéu cau giai
quyét hau qua cua hop dong lao dong vo hiéu.

Vé an phi lao dong so tham, ba Pao Thi D tu nguyen nop.

* Bi don Cong ty TNHH S (Viét Nam) da duoc Toa an téng dat hop 1¢
thong bao vé viéc thu Iy vu 4n, thong bao vé phién hop kiém tra viéc giao ndp,
tiép can, cong khai ching ctr va hoa giai va giay triéu tap tham gia phién hop
kiém tra viéc giao nop, tiép can, cong khai chirng cir va hoa giai, quyét dinh dua
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vu 4n ra xét xir, quyét dinh hodn phién toa va giay triéu tap tham gia phién toa
nhung déu vang mat khong co 1y do.

* Nguoi ¢ quyén loi, nghia vu lién quan ba Dao Thi H vang mat tai
phién toa nhung c6 ban tu khai trinh bay:

Ba la chi gai rudt cua ba Pao Thi D, tir thang 12 nim 2008 dén thang 02
nam 2009 ba ¢c6 muon ching minh nhan dan cua ba Pao Thi D dé xin viéc lam
tai Cong ty TNHH S (Viét Nam), dia chi tru so: Lo 58-60, khu ché xuat L,
phuong B, thanh pho T, Thanh phé Ho Chi Minh. Sau khi ky hop dong lao dong
bang thong tin ca nhan cua ba D tai Cong ty TNHH S (Viét Nam) thi Cong ty
TNHH S (Viét Nam) da tién hanh nop hd so tham gia bao hiém xa hoi va dong
tién bao hiém xa hoi dudi tén ba Dao Thi D tir thang 12 nam 2008 dén thang 02
nam 2009. Ma s6 bao hiém xa hoi 1a 7908512444 mang tén Dao Thi D. Ly do
ba muon chiing minh nhan dan cua ba Pao Thi D la vi ba Pao Thi H 1a chi gai
rudt cua ba Pao Thi D va ba Pao Thi H thoi diém dé bi that lac ching minh
nhan dan nhung lai c¢6 nhu cau di lam dé c6 thu nhap nuoi song ban than.

Nay ba dong ¥ véi yéu cau cua ba Dao Thi D dé nghi Toa an tuyén bd hop
df‘mg lao dong gitra ba Dao Thi D va Cong ty TNHH S (Viét Nam) la vo hicu.
Ngoai ra, ba Pao Thi H khong co6 yéu cau gi khac, khong yéu cau giai quyét hau
qua cta hop dong lao dong vo hiéu. Do ba & xa, ban cong viéc riéng khong dén
Toa an nhiéu lan duoc nén ba yéu cau duoc vang mit trong sudt qua trinh to
tung giai quyét vu an ké ca phién xét xu.

* Ngudi bao vé quyén va loi ich hop phap ctia nguyén don — luat su Bui
Cong T trinh bay: Luat sw Bui Cong T thong nhat véi toan bo ¥ kién, yéu cau
cua nguyén don — ba Pao Thi D nhu da néu & trén, va dé nghi Hoi dong xét xir
chap nhan toan bo yéu cau khoi kién ctia nguyén don.

* Pai dién Vién kiém sat nhan dan thanh phdé Thu Dwrc tham gia phién toa
phat biéu ¥ kién: Vé t0 tung: viéc tuan theo phap luat t6 tung trong qua trinh giai
quyét vu an ké tir khi thu 1y vu an cho dén trudc thoi diém Hoi dong xét xir nghi
an cua Tham phan, Hoi dong xét xir lam ding quy dinh cua phap luat. Vé noi
dung: Yéu cau khoi kién ctiia nguyén don 1a c6 co so, dé nghi Hoi dong xét xur
chap nhan yéu cau khoi kién cia nguyén don.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai liéu, chirng cur co6 trong ho so vu an dugc tham
tra tai phién toa va can ctr két qua tranh tung tai phién toa, Hoi dong xét xir nhan
dinh:

[1] V& quan hé phap luat tranh chap va tham quyén giai quyét cua Toa an:
Ba Pao Thi D khai kién yéu cau tuyén bo hop dong lao dong vo hiéu nén can cr
khoan 1 Piéu 32 Bo luat T6 tung dan su nam 2015 vu an thudc tham quyén giai
quyét cua Toa an. Bi don Cong ty TNHH S (Viét Nam) co tru so tai thanh phé
T, Thanh phé Ho6 Chi Minh nén can ct diém ¢ khoan 1 Diéu 35, diém a khoan 1
Diéu 39 Bo luat T tung dan su niam 2015 vu an thudc tham quyén giai quyét
cua Toa an nhan dan thanh ph6 Thu Duc, Thanh phd Ho Chi Minh.

[2] Tai phién toa Luat su Bui Cong T la nguoi bao vé quyen va loi ich
hop phap cua nguyén don c6 mat; Puong su ba Dao Thi D va Dao Thi H ving
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mat nhung c¢6 don yéu cau vang mat, Cong ty TNHH S (Viét Nam), da duoc
Toa an triéu tap hop 1é tham gia phién toa lan thir hai nhung vang mat khong cé
Iy do nén can ctr diém b khoan 2 Diéu 227, khoan 1, khoan 3 Diéu 228 Bo luat
Té tung dan sy nam 2015, Toa an tién hanh xét x1r Véng mit doi vai cac duong
SU.

[3] Vé thu tuc hoa giai trudc khi khoi kién: Ngay 02/11/2023, ba Dao Thi
D di nop don yéu cau hoa giai dén phong Lao dong Thuong binh va Xa hoi
thanh pho T dé yéu cau hoa giai nhung qua han 05 ngay lam viéc vu viéc khong
duoc tién hanh hoa giai co s& nén can ¢t quy dinh tai khoan 2, khoan 7 Diéu
188 Bo luat lao dong nam 2019 ba D ¢6 quyén khoi kién yéu cau Toa 4n giai
quyét.

[4] Vé thoi hiéu khoi kién: Cac bén duong su khong yéu cau ap dung vé
thot hiéu nén can cur quy dinh tai Piéu 190 Bo luat lao dong ndm 2019, Piéu 184
Bo luat T tung dan sy ndm 2015 thi Toa an khong ap dung thoi hiu.

[5] Vé hop df’ing lao dong: Ba Dao Thi D khoi kién yéu cau tuyén bo hop
df‘mg lao dong duoc giao két gitra ba Pao Thi D do ba Pao Thi H la nguoi truc
tiép lao dong va Cong ty TNHH S (Viét Nam) la vo hi¢u. Tuy nhién, ba Pao Thi
D va ba DPao Thi H khong cung cap duoc hop dong lao dong nay do thoi gian
da lau nén bi that lac. Trong khi do, bi don khong dén Toa nén khong cung cap
101 khai va chtmg ctr. Can ctr vao cong van so 1015/BHXH-TST ngay 18/3/2024
cua Bao hiém xa hoi Thanh pho T, Thanh pho Ho Chi Minh xac dinh ba Dao Thi
D c6 tham gia bao hiém x4 hoi trong khoang thoi gian tir thang 12 nam 2008 dén
thang 02 nam 2009 tai Cong ty TNHH S (Viét Nam) nén c6 can ctt xac dinh
gifra ba Dao Thi D va Cong ty TNHH S (Viét Nam) ¢6 xac lap quan hé lao dong,
thoi gian tir thang 12 nam 2008 dén thang 02 nam 2009

[6] Xét yéu cau khai kién cia nguyén don:

Can cr vao cong van 1015/BHXH-TST ngay 18/3/2024 ctia Bao hiém xa
hoi Thanh phé T, Thanh phé H6 Chi Minh xac dinh ba Pao Thi D ¢6 tham gia
bao hiem xa hoi trong khoang thoi gian tur thang 12 nam 2008 deén thang 02 nam
2009 véi ma s6 bao hiém xa hoi 1a 7908512444 tai Cong ty TNHH S (Viét Nam)
va cung trong thoi glan tr thang 12 nam 2008 den thang 02 nam 2009 nay ba
DPao Thi D c6 tham gia bao hiém xa hdi véi ma s6 bao hiém la 7908311418 tai
Cong ty TNHH M, dia chi Lo F, Puong B, KCX L, quan T (nay la Thanh pho
T), thanh pho H6 Chi Minh.

Nhu vay c6 can ctr xac dinh trong khoang thoi gian tir thang 12 nam 2008 dén
thang 02 nam 2009 ba Pao Thi D cung luc tham gia bao hiém xa hoi tai 02
doanh nghi¢p la Cong ty TNHH S (Viét Nam) va Céng ty TNHH M. Bi don
khong c6 ¥ kién, trong khi ba Pao Thi D, ba Pao Thi H va luat su bao vé quyén
va loi ich hop phap cua nguyén don cung thong nhat ¥ kién trong khoang thoi
gian tir thang 12 nam 2008 dén thang 02 ndm 2009 ba Pao Thi D thue t€ di lam
tai Cong ty TNHH M va c6 cho ba Pao Thi H muon chitng minh nhan dan cua
ba Pao Thi D dé giao két hop dong lao dong va truc tiép tham gia lao dong tai
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Cong ty TNHH S (Viét Nam) nén c6 co s¢ xac dinh ba Pao Thi D khong truc
tiép tham gia lao dong tai Cong ty TNHH S (Viet Nam). Do do, viéc ba Pao Thi
H kY hop dong lao dong véi Cong ty TNHH S (Viét Nam) nhung véi tén ba
Dao Thi D 1a vi pham quy dinh tai khoan I, khoan 4 Piéu 30 Bo luat lao dong
nam 1994 (da duoc stra doi bo sung ndm 2002, 2006, 2007) nén ¢b co s& XAc
dinh hop dong lao dong gitra ba Pao Thi D va Cong ty TNHH S (Viét Nam) la
khong c6 hiéu luc. Do d6, nay nguyén don yéu cau Toa an tuyén bo hop dong
lao dong gitta ba Pao Thi D va Cong ty TNHH S (Viét Nam) trong khoang thoi
gian tir thang 12 nam 2008 dén thang 02 nam 2009 la v6 hiéu do khong dung
nguoi lao dong tham gia ky két hop dong lao dong, nguoi lao dong truc tiép
tham gia lao dong la ba Pao Thi H trong khi thong tin ky hop dong lao dong
mang tén ba Pao Thi D la ¢6 co s6 nén dugce ché‘ip nhan.

[7] Vé hau qua cua hop df‘)ng lao dong vo hi¢u, cac duong su trong vu an, ba
DPao Thi D va ba Pao Thi H khong yéu cau nén hoi dong xét xtr khong xem xét
giai quyeét.

[8] Y kién cua dai dién Vién kiém sat nhan dan thanh phé Thu DPurc tham
gia phién toa la phu hop nén Ho1 dong xét xur chap nhan.

[9] Vé an phi: An phi lao dong so tham la 300.000d (ba tram nghin dong)
ba Pao Thi D twr nguyén chiu nén Ho1 dong xét xur ghi nhan.
Vi cac 1€ trén,
QUYET PINH:
- Can ct Piéu 5: khoan 1 Diéu 32; diém ¢ khoan 1 DPiéu 35; diém a khoan
I Dieu 39; Pieu 184; diém b khoan 2 Pieu 227; khoan 1, khoan 3 Dieu 228;
Diéu 271; Diéu 273 cua Bo luat T6 tung dan su nam 2015;

= Can ¢t khoan 1, khoan 4 Piéu 30 Bo luat Lao dong nam 1994 (da duoc
stra doi, bo sung nam 2002, nim 2006, nim 2007);

- Can ctr khoan 2, khoan 7 Piéu 188; Piéu 190 Bo luat Lao dong nam
2019;

- Can cu Luat Thi hanh 4n dan sy nam 2008, da duoc stra doi bo sung
nam 2014;

- Can cu Luat Phi va Lé phi nam 2015;

- Can ctr Nghi quyet so 326/2016/UBTVQH14 ngay 30 thang 12 nim
2016 cua Uy ban thuong vu Quéoc hdi quy dinh vé murc thu, mién, giam, thu,
nop, quan ly va st dung an phi va I¢ phi Toa an.

Tuyén xu:

1/ Chap nhan yéu cau khéi kién cia ba Pao Thi D:

- Tuyén bo hop dong lao dong giita ba Pao Thi D va Céng ty TNHH S
(Viét Nam) trong khoang thoi gian tir thang 12 nam 2008 dén thang 02 nam
2009 1a vo hiéu do khong dung nguoi lao dong tham gia ky két hop dong lao
dong, nguoi lao dong truc tiép tham gia lao dong la ba Pao Thi H trong khi
thong tin ky hop dong lao dong mang tén ba DPao Thi D.
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- Vé hau qua cua ho*p dong lao dong vo hiéu: Cac du‘ong su trong vu an
khong yéu cau nén Hoi dong xét xir khong xem xét giai quyeét.

2/ Vé an phi: An phi lao dong so tham la 300.000 (ba trim nghin) dong,
ba Pao Thi D tu nguyén chiu nhung duogc trir vao sO tién tam ung an phi
300.000 (ba tram nghin) dong ba Dao Thi D da ndp theo bién lai thu tién tam
tmg 4an phi, 1& phi Toa an s6 AA/2023/0001839 ngay 29/11/2023 cua Chi cuc
Thi hanh 4n dan sy thanh pho Thu Duc, Thanh phé H6 Chi Minh lap. Ba Dao
Thi D da nop du 4n phi Lao dong so tham.

3/ Vé quyén khang cdo: Puong su c6 mit cd quyén khang cao ban an
trong thoi han 15 ngay ké tir ngay toa tuyén an; Puong su vang mit cd quyén
khang c4o ban an trong thoi han 15 ngay ké tir ngay duoc giao hoic duoc tong
dat, niém yét hop I¢.

Truong hop ban an dugc thi hanh theo quy dinh tai Piéu 2 Luat Thi hanh
an dan su nam 2008, di duoc stra doi bo sung nam 2014 thi nguo1 dugce thi hanh
an dan su, ngudi phai thi hanh an dan su c6 quyén thoa thuan thi hanh an, quyén
yéu cau thi hanh an, tw nguyén thi hanh 4an hoic bi cudng ché thi hanh an theo
quy dinh tai cac Piéu 6, 7, 7a va 9 Luat Thi hanh an dan su nam 2008, di duoc
stra d6i bo sung ndm 2014; thoi hiéu thi hanh an dugc thuc hién theo quy dinh
tai Piéu 30 Luat Thi hanh an dan sy nam 2008, da duoc stra doi bo sung nam
2014.

HOI PONG XET XU SO THAM
THANH VIEN HOI PONG XET XU THAM PHAN - CHU TOA PHIEN TOA

Nguyén Thi H1
Noi nhén: TM. HOI DONG XET XU SO THAM
- TAND TP.HCM; THAM PHAN- CHU TOA PHIEN TOA
- VKSND TP.HCM:
- VKSND TP. Thu DPrrc;
- Chi cuc THADS TP. Thu Duc:
- Céc duong su;
- Lwu: VP, ho so vu an.
Nguyén Thi Hoa



Noi nhin: TM. HOI PONG XET XU SO THAM
- TAND TP.HCM; THAM PHAN- CHU TOA PHIEN TOA
- VKSND TP.HCM:;

- VKSND TP. Thu BPuc;

- Chi cuc THADS TP. Thu Dtrc:

- Cac duong su:

- Lwu: VP, ho so vu an.

Nguyén Thi Hoa






