TOA AN NHANDAN QUAN4  CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH Péc 1ap - Tw do - Hanh phic

Ban 4n s6: 06/2024/KDTM - ST

Ngay: 29/3/2Q24 ‘
Vv “Tranh chap hop dong thi cong”

, ~ NHANDANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN QUAN 4 — TP. HO CHI MINH

Véi thanh phan Hoi dong xét xit so' tham goéom co:

Tham phan - Chii toa phién toa: Ba Ho6 Thi Thuy Tién
Cac Hoi tham nhan dan:
I. Ba Tran Thi Lan
2. Ba Cao Thi Tuyét Mai
Thue ky toa an ghi bién ban phién toa: Ba Huynh Th1 M$ Chi - Can b Toa an
nhan dan Quan 4.

Pai dién Vién kiém sdt nhan dan Quan 4, Thanh phé Hé Chi Minh: Ba Nguyén
Thi Van Anh - Kiém sat vién.

Ngay 29 thang 03 nam 2024 tai Phong xir an Toa an nhan dan Quan 4, Tp . xét
xtr so tham cong khai vu an kinh doanh thuong mai thu ly s6: 29/2023/TLST- KDTM,
ngay 10 thang 10 ndm 2023 vé “Tranh chdp hop dong thi cong” theo Quyét dinh hoan
phién toa sé 115a/2024/QDST- KDTM va Quyét dinh duwa vu an ra xét x@t s
115b/2024/QDXX — ST ngay 01/3/2024 gitra:

- Nguyén don: Cong ty ¢6 phan B
Truso: 19 D, Quan P, Tp .

Ngudi dai dién hop phép ctia nguyén don: éng Ha P — Chu tich Hoi dong quan
tr1

- Bi don: Céng ty ¢6 phan D1

Tru s¢: Tang F, cao 6c H2, A H, Phuong H, Quan D, Tp .

Nguot dai dién theo phap luat: 6ng Pao DBlic N — chu tich Hoi ddng quan tri

Tam tra: phong 3021 Toa nha R Vinhome O, thi tran T, huyén G, Tp .

NOI DUNG VU AN:

~ Theo don khot kien ngay 25/5/2023 va cac loi khai tiép theo trong qua trinh giai
quyéet vu an, Nguoi dai dién cua nguyén don ong Ha P trinh bay:

Cong Ty co phan P (Cong Ty D) 1a bén nhan thau va Cong Ty c¢6 phan D1
(Cong Ty 1) 1a bén giao thau cé ky cac hop dong thi cong nhu sau:

- Ngay 22/03/2018, Cong Ty D va Cong Ty D1 ky ho’p dong thi cong sO
BVNA/G02.1/TP/09 véi cac ndi dung: Thi cong phan cong viee “Lang nén, oOp lat
gach” thudc go1 thau thi cong 02.1 “Thi cong hoan thién kién trac” thudc cong trinh
Bénh Vién H — Giai doan 2. tai Km s6 V, Pai 16 L. Xa N, Tp V, Tinh Nghé An. Gia tr1
hop dong cho toan bd phan viée duoc giao thau la 9.986.093.000 dong (bao gom
VAT), gia tri hop dong nay la ¢6 dinh va khong thay doi trong qua trinh thuc hién hop
dong. Cac phan viéc phat sinh khong ¢ trong hop dong s& duoc hai bén thoa thuan va
ky két phu luc cta hop dong. Coéng ty D chi thi cong, phan nhan cong, vat liéu do
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Cong Ty P1 cung cap, viéc nghiém thu cong trinh thuc hién theo qui dinh tai Nghi
dinh s6 46/2015/ND- CP ngay 12/05/2015 cua Chinh Phu dwoc cu thé héa tai Diéu 3
ctia hop dong.

1.1. Ngay 11/05/2018 Cong ty D va Cong Ty D1 ky phu luc hop dong SO PLO1-
BVNA/G02.1/TP/09 cua hop dong BVNA/G2.1/TP/09 véi cac ndi dung: Diéu chinh
diéu khoan tam trng, thanh toan (diéu 3 khoan 3.1 va 3.2 cua hop dong da ky).

1.2. Ngay 03/08/2018 Cong ty P va Cong Ty P1 ky phu luc hop dong s6 PL02-
BVNA/GO02.1/TP/09 cua hop dong BVNA/G2.1/TP/09 véi gia tri la: 182.820.000
dong.

1.3. Ngay 06/11/2018 Cong ty P va Cong Ty D1 ky phu luc hop dong s6 PL03-
BVNA/G02.1/TP/09 cta hop dong BVNA/G2.1/TP/09 véi gia tri la: 360.228.000
dong. Cong ty P d3 thuc hién hop dong BVNA/G02.1/TP/09 va cac phu luc PLO1-
BVNA/02.1/TP/09, PL02-BVNA/G02.1/TP/09, PL03-BVNA/G02.1/TP/09 véi tong
gid tri thue hién la: 8.524.476.435 dong (da xuat hoa don: 8.524.476.435).

1.4. Ngay 13/01/2020 Céng ty D va Cong Ty D1 da tién hanh 1ap bién Ban d6i
chiéu céng no xac nhan s6 du cong no cta hop dong BVNA/G2.1/TP/09 va cic phu
luc PLO1-BVNA/G02.1/TP/09, PL02-BVNA/G02.1/TP/09, PL03- BVNA/02.1/TP/09
Vo1 cac gia tr1 nhu sau: Gia tr1 hop d("‘)ﬂg: 9.986.093.000 déng; Gia tr1 thi cong thuc té:
8.524.476.435 dong; Gia tri bén A di thanh toan cho bén B: 7.067.870.000 dong; Gia
tri bén B d3 xuat hoa don: 8.524.476.435 déng; Gia tr1 quyét toan con lai Bén B chua
xuat hoa don: 0 déng. Nhu vay: Gia tri con lai theo hop dong BVNA/G02.1/TP/09 ma
Cong Ty P1 chua thanh toan cho Cong ty D 1a: 1.456.606.435 dong.

2. Ngay 28/08/2018 Coéng Ty P va Cong Ty P1 ky hop dong thi cong sb
BVNA/G04/TP/14 vé1 cac no1 dung: Pham vi lam viéc: Lang nén, op lat gach thudc
pham vi1 go1 thau 04 Thi cong hé théng ha té“tng k¥ thuat tai due an Bénh Vién H — Giai
doan 2; Gid tri hop dong 1a 158.859.000 dong (bao gom VAT). Khéi luong cong viée
cu thé duoc miéu ta chi tiét tai bang gia tri hop dong danh kém véi hop dong nay. Khoi
lwong cong viée trong hop dong nay la tam tinh, khoéi lwong thanh toan s& cin cit vao
khoi lvong thue té nghiém thu tai cong truong. Cong Ty D1 cung cap vt liéu thi cong.

Ngay 13/01/2020, Cong ty D va Cong Ty P1 da tién hanh lap bién ban thanh Iy
hop dong véi ndi dung quyét toan va thanh 1y: Gia tri hop dong 158.859.000 dong, Gia
tr1 th1 cong thuc té 141.949.201 déng, Gia tr1 bén A da thanh toan cho bén B: 0 dSng;
Gia tri bén B da xuat hoa don 141.949.201 dong, Gia tri quyét toan con lai Bén B chua
xuat hoa don: 0 déng. Nhu vay gia tri con lai theo hop df’ing BVNA/G04/TP/14 ma
Cong Ty P1 chua thanh toan cho Cong ty P 1a: 141.949.201 dong

3. Ngay 13/01/2020 Cong Ty P va Cong Ty P1 thong nhat vé viée sira 16i defect
la 147.250.000 (Cong Ty B tra cho Cong Ty D1 147.250.000 dong). Tong cong Cong
Ty D1 chua thanh toan cho Cong ty P gia tri hai hop dong BVNA/G2.1/TP/09 va
BVNA/GO04/TP/14 1a: 1.456.606.435 dfmg +141.949.201 dong — 147.250.000 dong =
1.451.305.636 dong (c6 bién ban d6i chiéu cong no va da duoc hai bén xac nhan)

+ S6 hop dong BVNA/G2.1/TP/09 ky ngay 22/3/2018, gia tri quyét toan
8.524.476.435 dong, gia tr1 da thanh toan 7.067.870.000 dong, gia tr1 con lai
1.456.606.435 dong.

+ S6 hop dong: BVNA/G04/TP/14 ky ngay 18/8/2018, gia tri quyét toan
141.949.201 dong, gia tri da thanh toan 0 dong, gia tri con lai 141.949.201 dong.

(c6 ban d6i chiéu cong no ngay 13 thang 01 nam 2020 kém theo) Cong viéc da
két thuc thi cong ngay 25 thang 10 ndm 2019

Nay nguyén don khoi kién yéu cau TAND Quén 4 bude Cong Ty D1 phai thanh
toan cho Cong ty P sb tién no la: SO tién no gbc cho ca hai hop dong
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BVNA/G2.1/TP/09 va BVNA/G04/TP/14 la: 1.451.305.636 dong (mot ty bon trim
nim muoi mot triéu. ba trdm 1é nim nghin, sau tram ba muo1 sau déng). S4 tién lai
tam tinh tir ngay 13/01/2020 dén ngay 03/11/2023 la: 852.642.061 df)ng (T tram nam
muoi hai triéu, sau tram bén muoi hai ngan, khong trim sau mwoi mot dong). Tong
cong no goc va no lai dén thang 11/2023 1a 1.451.305.636 dong + 852.642.061 dong =
2.303.947.697 dong (Hai ty, ba trim 1é ba triéu, chin trim boén muoi bay ngan, sau
trim chin muoi bay dong).

Bi don Cong ty co phém P1: Toa an da tién hanh niém yét hop 1é cho Cong ty va
tong dat truc tiép cho ngu’oq dai dién theo phap luat nhung phla Cong ty va nguoi dai
dién theo phap luat khong ¢ v kién doi véi yéu cau khoi kién cua nguyén don.

Toa an d3 tién hanh x4c minh tai Phong ding ky kinh doanh S¢ K:; Cong an P1,
Quan D, Tp . va Cong an thi tran T, huyén G, Ha Noi.

Tai phién toa dai dién nguyén don dng Ha P c6 mat, Bi don Cong ty ¢ phan D1
va nguot dai dién theo phap luat vang mat lan thir 2 khong c6 1y do mac du da duoc
triéu tap hop 1€, khong c6 don yéu cau xét xtr ving mat.

Pai dién Vién kiém sat nhan dian Quan 4 tham gia phién toa phat biéu ¥ kién veé
viéc tuan theo phap luat trong qua trinh giai quyét vu an nhu sau: Viée toa an thu Iy vu
an va qua trinh giai quyét vu an, Tham phan thu Iy va giai quyet vu an dung cac quy
dinh phap luat. Qua trinh giai quyet VU an va tai phién toa, Hoi dong xét xtr so tham da
tién hanh dung trinh tu th tuc t6 tung theo quy dinh ctia phap luat.

Vé ndi dung: Yéu cau cta nguyén don 1a c¢é co s, dé nghi Hoi dong xét xir
chap nhan.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai liéu, chirng ctr ¢6 trong hd so vu an duoc xem xét tai
phién toa va v kién phét biéu cua dai dién Vién kiém sat nhan dan Quan 4, Thanh phé
Ho6 Chi Minh, Hoi dong xét xir nhan dinh:

[1]. Vé to tung: Nguyén don Cong ty 0 phan D khoi kién yéu cau bi don Cong
ty ¢6 phan D1 phai tra so tién no con thiéu phatsinh tr Hop dong thi cong so
BVNA/G02.1/TP/09 ngay  22/3/2018, cac  phu luc kém theova Hop dong
BVNA/G04/TP/14 ky ngay 18/8/2018, gitra hai duong su co6 tw cach phép nhan va cé
muc dich lo1 nhuan nén xac dinh day la vu an kinh doanh thwong mai vé “7; ranh chdp
hop dong thi cong”. Bi don ¢6 tru sé tai Quan D, Tp . nén vu an thudc tham quyén giai
quyét ciia Toa 4an nhan dan Quan 4 theo quy dinh tai khoan 1 Diéu 30, khoan 1 DPiéu
35 va diém a khoan 1 Piéu 39 B0 luat td tung dan su.

Qua trinh thu Iy va giai quyét vu an Toa an nhan dan Quan 4 @3 tién hanh tong
dat day da, hop 1é cac vin ban to tung cho bi don va nguot dai dién theo phap luat
nhung bi don khong dén, khong co don yéu cau phan t6 va vang mat khong ¢é 1y do
tar phien toa dén lan thu 2, khong c6 don yeu cau XEt Xur ving mit. Cin ctt Diéu 227
Bo luat to tung dan su, Toa an van tién hanh xét xtut Vang mat b1 don.

[2]. Vé noi dung:

[2.1] D61 véi s6 tién no goc: Can clr cac tai liéu chitng ctr do nguyén don xuat
trinh nhu: Hop dong thi cong s6 BVNA/G02.1/TP/09 ngay 22/3/2018; Phu luc hop
dong s6 PLO1-BVNA/G02.1/TP/09 ngay 11/5/2018; Phu luc hop dong s6 PLGO2-
BVNA/G02.1/TP/09 ngay 03/8/2018; Phu luc hop dong s6 PL03-BVNA/G02.1/TP/09
ngay 06/11/2018; Hop dong s6 BVNA/G04/TP/14 ngay 28/8/2018; Bién ban doi chiéu
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cong no ngay 13/01/2020 ¢6 co sé xac dinh gitta nguyén don Cong ty P va bi don
Cong Ty D1 c6 xac lap quan hé thi cong cong trinh cu thé 1a thi cong phan cong viéc
“Lang nén, 6p lat gach” thudc goi thau thi cong 02.1 “Thi cong hoan thién kién truc”

thudc cong trinh Bénh Vién H — Giai doan 2 va goi thau 04 Thi cong hé thong ha tang
k¥ thuat tai du 4n Bénh Vién H — Giai doan 2. Can c Bién ban doi chleu cong no
ngay 13/01/2020 dén nay bi don Cong ty DI con no Cong ty D sO tién no goc
1.451.305.636 dong, nguyén don yéu cau Cong ty B phai thanh toan cho nguyen don
sO tién no trén ngay khi ban an cé hiéu lue phap luat. Can ctr cac Dicu 140; Picu 144;
Picu 145 Luat xay dung nim 2014 yéu cau cua nguyén don la c6 co s nén HDXX
chap nhan.

[2.2] Vé tién lai: Nguyén don yéu cau bi don thanh toan s6 tién no lai cham tra
tam tinh tir ngay d6i chiéu cong no thang 01/2020 dén thang 3/2024 trén s6 tién no goc
theo murc 131 suat 13%/nim 1.451.305.636 dong x 51 thang = 801.846.364 dong. Can
ctr Picu 306 Luat thwong mai, Cin ctt Nghi quyét s6 01/2019/NQ - HPTP duoc Hoi
dong tham phan Toa 4n nhin dan t6i cao thong qua ngay 11/01/2019 huéng dan ap
dung mot s6 quy dinh cua phap luat vé 14i, 13i suat, phat vi pham thi: Truong hop Hop
df‘)ng thudc pham vi diéu chinh tai Piéu 306 Luat thwong mai nam 2005 thi khi xac
dinh 1ai suat cham tra d6i voi so tién cham tra, Toa 4n cin ¢t vao mure 131 suat no qua
han trung binh trén thi truong cua ba ngén hang co tru so trén dla ban no1 toa an dang
giai quyét tai thoi diém xét xr so tham dé quyét dinh mure 13i suat cham tra. Theo xéc
minh vao thang 03/2024 thi 141 suat qua han trung binh cua 02 Ngan hang trén dia ban
Quan D 1a 13.5%/niam. Vi vay, Hoi dong xét xi chap nhan y€u cau cua nguyen don,
budc b don - Cong ty D1 phai thanh toan cho nguyén don so tién 1ai la 801.846.364
dong.

Vé an phi kinh doanh thwong mai so tham: Cin ci Nghi quyét
326/2016/UBTVQHI14 quy dinh vé muc thu, mién, giam, thu, nop, quan 1y va st dung
an phi, 1& phi Toa an thi Cong ty c¢6 phan P1 phai chiu an phi kinh doanh thuong mai
so tham 1a 77.063.040 dong (bay muoi bay triéu khong trim sau muoi ba nghin khong
trim bon muoi dong)

Vi cac [é trén;

QUYET PINH:

- Can cir vc}o khoan ] Piéu 30, g?z'ém b khoan 1 Diéu ‘35, diem a khodan J Piéu
39: Diéu ] 47: Dieu 203, Diéu 220, Piéu 227 va khoan 1 Piéu 273; khoan I Diéu 280
Bo luat To tung Dan sut;

Can cir Dieu 140; Piéu 144 va Pieu 145 Luat xay dung nam 2014,
Can cir Diéeu 306 Ludar T hiwrong mai co hiéu luc thi hanh tie ngay 01/01/2006;

Can cu rNgh;' quvét s6 326/2016/UBTVOHI4 ngay 30/12/2016 cia Uy ban
Thuong vu Quoc Hoi;

Can cur Nehi quyét sé6 01/2019/NO - HDTP dwoc Hoi dong tham phan Toa én
nhan dan t6i cao thong qua ngay 11/01/2019;

Can cir Luat Thi hanh an dan suw dicoc siwea doi, bo sung nam 2014,
Tuyén xir:

1. Chap nhan yéu cau khaoi kién cua nguyén don:
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Budc Cong ty ¢ phan D1 phai thanh toan cho Cong ty ¢6 phan D s tién no goc
va lai tam tinh ngay 29/3/2024 téng sb tiénla 2.253.152.000 dong . No gbc
1.451.305.636 dong va no li cham tra 1a 801.846.364 dong. Theo Hop dong thi cong
s6 BVNA/G02.1/TP/09 ngay 22/3/2018; Phu luc hop dong so6 PLOI-
BVNA/G02.1/TP/09 ngay 11/5/2018; Phu luc hop dong s6 PL02-BVNA/G02.1/TP/09
ngay 03/8/2018; Phu luc hop dong s6 PL03-BVNA/G02.1/TP/09 ngay 06/11/2018;
Hop dong s6 BVNA/G04/TP/14 ngay 28/8/2018; Bién ban doi chiéu cong no ngay
13/01/2020.

q Thi hanh khi ban an ¢6 hi€u luc phap luat tar Chi cuc thi hanh an dan su c6
tham quyén.

Vé trach nhiém do cham thuc hién nghia vu tra tien: Truong hop bén co nghia
vu cham tra tién thi bén d6 phai tra 131 doi v4i so tién cham tra twong tng véi thoi gian
cham tra theo muc 13i suat no qua han trung binh trén thi truong tar thoi diém thanh
toan trong tng vdi thot gian cham tra.

2. An phi kinh doanh thuong mai so thim:

Cong ty ¢6 phan D1 phai nop an phi kinh doanh thwong mai so tham la
77.063.040 dong (bay muo1 bay triéu khong tram sau muo1 ba nghin khong tram bon
muo1 dong)

Hoan tra sb tiép tam Ung an phi 34.573.000 dong (ba muoi bon triéu nam tram
bay muo1 ba nghin dong) ma Coéng ty c6 phan P da nop theo bién lai thu s6 0017967
ngay 19/6/2023 cua Chi cuc thi hanh an dan su Quan 4.

3. Cac duong su c6 quyén khang cdo ban an trong thoi han 15 ngay. Poi véi
duong su c6 mat thoi han khang cdo tinh tir ngay tuyén an. Bé1 véi1 duong su vang mat
tho1 han khang cao tinh tir ngay ban an duoc giao cho ho hoac dugc niém yét.

Ban an duogc thi hanh theo quy dinh tai Piéu 2 Luat thi hanh an dan su, nguol
duoc thi hanh an dan suw, nguwor phai thi hanh an dan su co quyén thoa thuan thi hanh
an, quyén yéu cau thi hanh an, tu nguyén thi hanh 4n hoic cudng ché thi hanh an theo
quy dinh tai cac Piéu 6, 7. 7a va 9 Luat thi hanh 4n dan su; thoi hiéu thi hanh an duoc
thue hién theo quy dinh tai Piéu 30 Luat thi hanh 4n dan su. Thi hanh tai co quan thi
hanh 4n dan su c6 tham quyén.

o TM. HOI PONG XET XU SO THAM
{V(?chd’fo{;q - THAM PHAN - CHU TOA PHIEN TOA
_ TAND TP. HCM;

- VKSND Quan 4;
- Chi cuc THADS Quan 4;
- Luu: Vp, ho so.

Ho Thi Thiy Tién



HOI PONG XT XU’ SO THAM
CC HOI THAM NHN DN



THAM PYIN - CHU TQA PHIN TO



o TM. HOI PONG XET XU SO THAM
"_ng c"d’f;:q - THAM PHAN - CHU TOA PHIEN TOA
_ TAND TP, HCM:

- VKSND Quan 4:
- Chi cuc THADS Quan 4;
- Luu: Vp, ho so.

Huynh Tan Phat
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