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VIv “Tranh chdp giita thanh vién
cong ty voi nguoi chua phdi la
thanh vién cong ty nhung co giao
dich vé Chuyen nhirong phan von
g6p; tranh chdp giita céng ty véi
nguoi Quan ly trong cong ty
trach nhiém hitu han”
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Cdc Tham phdn:

ong Vi Thanh Liém
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- Thur ky phién toa: ba Nguyén Phuong Mai - Thu ky Toa an ctia Toa an

nhan déan cap cao tai Pa Nang.

- Pgi dién Vien kiém sdt nhéan din cdp cao tai Pa Ning tham gia phién
toa: ong L& Van Thanh - Kiém sat vién.

Ngay 02 thang 4 nim 2024, tai tru s& Toa an nhan dan cép cao tai Da
Nang, xét X so tham cong khai vu an kinh doanh thuong mai thu ly )
15/TLPT-KDTM ngay 27 thang 11 nam 2023 vé “Tranh chdp giita thanh vién
cong ty voi nguoi chwa phai la thanh vién cong ty nhung co giao dich vé chuyén
nhiegng phan von gép; tranh chdp giita céng ty véi nguoi qudn Zy trong cong ty
trach nhiém hitu han”; do ban an kinh doanh thuong mai so thiam s
05/2023/KDTM-ST ngay 08 thang 8 nam 2023 cua Toa an nhan dan tinh Quang

Nam bi khang cdo.

Theo Quyét dinh dwa vu an ra xét xir s6 411/2024/QD-PT ngay 04 thang 3

nam 2024, gitra cac duong su:

1. Nguyén don: 6ng Pham Ngoc T, sinh nam 1954; dia chi: thon P, xa b,
huyén D, tinh Quang Nam. Vang mat.

~Nguoi dai dién theo uy quyén: ong Huynh Phan Q, Cong ty L; dia chi lién
hé: s6 E T, phuong A, quan S, thanh phd Pa Ning. C6 mat.
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Nguoi bao vé quyén va loi ich hop phap cua nguyén don: ong Du Ngoc
T1, luat su thugc Cong ty L; dia chi lién hé: s6 E T, phuong A, quan S, thanh
phd Da Ning. Co don dé nghi xét xir ving mat.

2. Bi don: ba Huynh Thi Ngoc M, sml} nam 1977; dia chi: s6 F T, khéi T,
phuong C, thanh pho H, tinh Quang Nam. Vang mat.

Nguoi bao vé quyén, loi ich hop phap cua bi don:

+ Luéat su PO Thanh N, Poan Luat su tl‘lémh phé D; dia chi: s6 B T,
phuong A, quan T, thanh phd Pa Nang. C6 don d€ nghi xét xtr vang mat.

+ Luat su Nguyén Huy H, Doan Luét su thanh phé D; dia chi: s6 B T,
phuong A, quan T, thanh pho Pa Nang. C6 mat.

3. Nguoi co quyen loi, nghia vu lien quan: Cong ty Trach nhiém hitu han
H2. Pia chi tru sé: s6 E H, phuong T, thanh phd H, tinh Quang Nam.

Nguoi dai dién theo phap luat: 6ng DS Nhu C - Giam déc;

, Ngudi dai dién theo }"1y quyé~n: ba Tran Thi Thu P‘, sinh nam 1995; dia chi:
so0 B T, quan T, thanh pho Da Nang (van ban uy quyén ngay 27 thang 7 ndm
2023). C6 mait.

4. Nguoi c6 quyén loi, nghia vu lién quan c6 yéu cau djc ldp: Cong ty
Trach nhiém hiru han Y. Dia chi tru sé: so0 A H, thi tran A, huyén D, tinh Quang
Nam.

Nguoi dai dién theo phap luat: 6ng Chau Ngan H1 - Giam ddc;

~ Ngudi dai dién theo ty quyén: ba Tran Thj Thu P, sinh ndm 1995; dia chi:
s0 B T, quan T, thanh pho Pa Nang. C6 mat.

5. Nguoi khdang cdo: nguyén don 6ng Pham Ngoc T.
NOI DUNG VU AN:

Phia nguyén don trinh bay: 6ng T gop vbn vao Cong ty Trach nhiém htru
han Y (Viét tdt la Cong ty Y), duoc cap Gidy ching nhan gop vbn ngay 31 thang
12 nim 2020, tong von goép 1a 540.000.000 dong, da lam thu tuc dang ky gop
von 13 360.000.000 dong, con lai chua lam thu tuc 1a 180.000.000 dong. Ngay
26 thang 4 nam 2021, ong T va cac thanh vién khac ctiia Cong ty Y da thong
nhat chuyén nhuong toan bo phén vbn gop clia minh tai Cong ty Y cho Cong ty
Trach nhiém hitu han H2 (Viét tat la Cong ty H2). Ngay 11 thang 8 ndm 2021,
ong T da ky trude vao Hop dong chuyén nhuong phan vén gop véi ba Huynh
Thi Ngoc M (tai thoi diém nay dang giit chive vu Giam doc va la Nguoi dai dién
theo phdp ludt cua Cong ty Y, nguoi do Cong ty H2 cur tham gia ky két Hop
dong chuyen nhirong). Sau d6, Cong ty H2 di hoan tit thu tuc cap nhat xong
thay d6i thanh vién trén Glay chirng nhan dang ky doanh nghiép cho Cong ty Y
tai co quan c6 tham quyén. Ngay 01 thang 6 nim 2012, Cong ty H2 c6 Cong vin
111/2021/BB/HN, cam két thanh toan tién chuyén nhuong cho éng T thanh 03
dot: dot 1, tir ngay 01/7/2021 — 15/7/2021 thanh toan 177.870.000 déng; dot 2,
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tir ngay 01/10/2021 — 15/10/2021 thanh toan 177.870.000 dong; dot 3, tir thang
03/2022 thanh toan 183.260.000 dong. Sau nhiéu 1an 6ng T yéu cau thanh toan,
den ngay 10 thang 02 nam 2023, ba Huynh Thi Ngoc M da thanh toan cho 6ng T
s6 tién chuyén nhuong phan vén goép dot 01 1a 177.000.000 dong. Theo do,
nguyén don yéu cau ba Huynh Thi Ngoc M thanh todn toan bé tién chuyén
nhirong phan von goép con lai tam tinh dén ngay 05 thang 4 nam 2023 la
433.401.995 dong. Tai phién toa, nguyén don riut mot phan yéu cau khoi kién vé
ndi dung yéu cau bi don thanh toan sO tién dot 1 va mot phan cua dot 2 1a
146.782.105 ddng, yéu cau bi don tiép tuc thanh toan s6 tién phat sinh tir giao
dich chuyén nhuong phan vén gop véi sd tlen 297.602.198 dong (tién goc con
lai ciia dot 2 va 3 1a 215.217.895 dong vd tién 1di tinh dén ngay 25 thang 7 nam
2023 la 82.384.303 dong (khong yéu cau tinh ldi sau ngay 25 thing 7 ndm
2023). Nguyén don khong ddng v viéc Cong ty H2 chiu trach nhiém thuc hién
nghia vu thanh toan cho ba M. Nguyén don khong dong ¥ v6i yéu cau doc lap
cua Cong ty Y vi cho rang khi con 1a thanh vién cua Cong ty Y, 6ng T da thuc
hién dang quyén, nghia vu; cac khoan tién Cong ty Y yéu cau boi thudng phat
sinh sau khi 6ng T chuyén nhuong von, 1a trach nhiém ctia Cong ty, khong phai
trach nhiém cda cd nhan ong T.

Phia bj don trinh bay: bi don thua nhén c6 ky hop dong nhan phan von
gop nhu nguyén don trinh bay, thira nhan sd tién phai thanh toan dot 1, dot 2 va
sO tién 1ai phat sinh theo cac bién ban cudc hop ciia Cong ty H2, riéng dot 3 thi
chua dén thoi han thanh toan. Ba Huynh Thi Ngoc M cho rang néu c6 nghia vu
phat sinh thi trach nhiém thanh toan thudc vé Cong ty H2 vi ba dai dién cho
Cong ty H2 ky hop dong nhan chuyén nhuong va hop ddng 360.000.000 dong
d3 thanh toan xong, déng thoi cic thoa thuan vé sb tién thanh toan, dot thanh
toan déu do Cong ty H2 thoa thuan v6i ong T, ba tham gia véi tu cach 1a dai
dién cua Cong ty chir khong phai tu cach ca nhan.

Nguwoi co quyén lgi, nghia vu lién quan co y kién nhw sau:

- Cong Ty H2 thura nhén sO tién phai thanh toan cho 6 o6ng T theo hop dong
chuyen nhuong phan vén gop 539. 000.000 déng, xac nhan sb tlen da thanh toan,
dong v tra goc con lai cua dot 2 va tién 1ai dot 2 cho ong T, tién gdc va tién 13
dot 3 chua dén ky han thanh toan. Cong ty H2 cho rang ba M khéng c6 nghia vu
thanh toan cho éng T vi ba M dugc Cong ty H2 ctr dimg ra ky hop dong nhan
chuyén nhugng von tir ong T, con viéc thanh toan hop dong 1a do Cong ty H2
chiu trach nhiém, diéu nay da duoc Cong ty tich cuc dam phan véi éng T va
thue hién thanh toan tién tir khi giao dich dén nay.

- Cong ty Y ¢6 yéu cau doc lap, yéu cau 6ng T bdi thuong thiét hai phat
sinh khi 6ng T lam dai dién theo phap luat cua Cong ty gay ra, tong sb tién
190.388.440 d6ng, gdm: tién phat theo Quyet dinh s6 1460/QD - XPVPHC cua
Chi cuc thué huyén P 28.542.835 dong va tién co quan bao hiém x4 hoi tir ch01
thanh toan la 161.845.605 dong. Tai phién toa, Cong ty Y rat lai phan yéu cau
bdi thuong sb tién 105.006.171 ddng, tiép tuc yéu cau boi thuong sd tién co
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quan thué phat 28.542.835 dong va tién co quan bao hiém tir chéi thanh toan la
56.877.331 dong, tong so tién 1a 85.420.166 dong.

- Cdc tai ligu, chung cir c6 trong hé so vu dn: ban photo cac hop df)ng
chuyen nhuong phan von gop; cac van ban hop, thoa thuéan viéc thanh toan tlen
chuyen nhuong; quyét dinh xu phat cua co quan thué, tai liéu vé xuit toan tién
bao hiém; dleu 1¢ Cong ty Y; gidy uy quyén; quan dlem trinh bay cua cac duong
su; thu tuc t6 tung tai Toa an; don rat mot phan yéu cau khoi kién, yéu cau phan
t6 va cac tai liéu lién quan khac.

Tai Ban an kinh doanh thuwong mai so tham s 05/2023/KDTM-ST ngay
08/8/2023 cua Toa an nhan dan tinh Quang Nam da quyét dinh:

Can cr cac diéu 30, 39, 217, 244 Bo luat T4 tung dan sy 2015; cac diéu
13, 14 Luat Doanh nghi¢p nam 2014; cac diéu 12, 13, 49, 51, 52 Luat Doanh
nghiép 2020; Nghi Quyét s6 326/2016/UBTVQH14 ngay 30 thang 12 nam 2016
cua Uy ban Thuong vu Qubc hoi quy dinh vé muc thu, mién, giam, thu, nop,
quan 1y va st dung an phi va I¢ phi Toa an. Tuyén xu:

1. Pinh chi xét xir phan yéu cau khoi kién cta nguyén don vé viéc budc
ba Huynh Thi Ngoc M phai tra tién thanh toan hop dong chuyén nhuong von
g6p cho ong Pham Ngoc T voi s6 tién 146.782.105 (mét tram bén muoi sdu
triéu, bay tram tam mwoi hai nghin, mot tram lé ndm) dong.

Pinh chi giai quyét mot phan yéu cau doc 1ap ciia Cong ty Trach nhiém
hitu han Y vé viéc budc ong Pham Ngoc T phai boi thuong cho Cong ty Trach
nhiém hitu han Y s tién 105.006.171 (mot tram lé nam triéu, khong tram lé sau
nghin, mot tram bay mwoi mot) dong.

Quyén khai kién lai cia nguyén don, nguoi co quyén loi, nghia vu lién
quan co6 y€u cau doc lap doi véi cac yéu cau bi dinh chi dugce thuc hién theo quy
dinh cua phap luat t6 tung dan su.

2. Khong chap nhan phan yéu cau khoi kién ctia nguyén don vé viéc budc
ba Huynh Thi Ngoc M tra cho ong Pham Ngoc T s tién 297.602.198 (hai trdm
chin mwoi bay triéu, sau tram 1é hai nghin, mét tram chin miweoi tam) dong, gom
tién gbc 14 215.217.895 ddng va tién 1ai 1a 82.384.303 dong.

3. Chap nhan mot phan yéu cau doc 1ap ciia Cong ty Trach nhiém hitu han
Y vé viéc budc ong Pham Ngoc T phai boi thuong cho Cong ty Trach nhi¢ém
hitu han Y s6 tién 32.397.264 (ba muoi hai triéu, ba tram chin mwoi bay nghin,
hai tram sdu mieoi ti) ddng, gom: tién phat thué 1a 28.542.835 dong va tién co
quan bao hiém tir chbi thanh toan 14 3.854.429 dong.

Khéng chap nhan mot phan yéu cau doc 1ap ciia Cong ty Trach nhiém hitu
han Y vé viéc budc ong Pham Ngoc T phai boi thuong cho Cong ty Trach nhi¢m
hitu han Y sb tién 53.022.902 (ndm muoi ba triéu, khong tram hai mwoi hai
nghin chin tram 1é hai) ddng.

Ngoai ra, Ban an so thadm con quyét dinh vé an phi kinh doanh thuong
mai so tham, vé quy dinh thi hanh 4n va thong bao vé quyén khang céo.
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Trong thoi han luat dinh, ngay 19/8/2023 nguyén don 6ng Pham Ngoc T
c6 don khang cdo, voi ndi dung: khang cdo toan bd ban an so thim dé nghi Toa
phuc tham, sira 4n so thim theo hudng chap nhan toan bd yéu cau khoi kién cua
nguyén don; khong chap nhan yéu cau doc 1ap ciia Cong ty TNHH Y.

Tai phién toa phic tham: nguyén don 6ng Pham Ngoc T, khong rat don
khoi kién, van gitr nguyén ndi dung khang cdo; cac duong sy khong thoa thuén
dugc voi nhau vé viée giai quyet vu 4n. Pai dién Vién kiém sat nhan dan cép
cao tai ba Nang néu quan diém giai quyét vu an; dé nghi Hoi dong xét xir khong
chap nhan yéu cau khang cdo ctia nguyén don va giit nguyén ban an so tham.

NHAN PINH CUA TOA AN:

Sau khi nghién civu cdc tai liéu, chirng civ c6 trong ho so vu dn, tham tra
cdc chitng cit tai phién toa, can cir vao két quad tranh tung tai phién toa va y kién
ctia dai dién Vién kiém sat tham gia phién toa, Hoi déng xét xu phuc tham nhan
dinh nhuw sau:

[1] Xét yéu cau khang cdo ctia nguyén don 6ng Pham Ngoc T thi thay:

[1.1]. Ong Pham Ngoc T la thanh vién Cong ty Y khdi kién, yéu cau ba
Huynh Thi Ngoc M (nguwoi chua phai la thanh vién cong ty) thuc hién nghia vu
thanh toan phat sinh tur giao dich chuyén nhuong phan von gop. Cong ty Y y€u
cau 6ng Pham Ngoc T thuc hién trach nhiém bdi thuong thiét hai cua ngudi
quan ly cong ty. Can cu cac quy dinh tai cac khoan 3, 4 Dleu 30; Dleu 37; khoan
1,3 Piéu 39 B0 luat T6 tung dan sy nam 2015, Toa an cap so tham tién hanh thy
ly giai quyét vu 4n kinh doanh thuong mai va xac dinh quan hé phap luat tranh
chap: “Tranh chdp giita thanh vién cong ty voi nguoi chwa phai la thanh vién
cong ty nhung cé giao dich vé chuyén nhieong phan von gop; tranh chdp giita
cong ty voi nguoi quan ly trong cong ty trach nhiém hitu han” la ding phap
luat.

[1.2]. Nguyén don c6 don xin rat mot phan yéu cau khoi kién vé noi dung
yéu cau bi don thanh toan so tién dot 1 va mot phan cua dot 2 1a 146.782. 105
dong; nguoi dai dién hop phap cua Cong ty Y c6 don xin rat mot phan yéu cau
doc 1ap doi voi sb tlen yéu cau bodi thuong thiét hai 105.006.171 dong. Viéc rat
lai mot phan yéu cau khoi kién, yéu cau doc 1ap cua duong su 1a tu nguyén, nén
Ban an so tham dinh chi xét xtir mot phan yéu cau khai kién, yéu cau doc 1ap cia
duong sy da rat theo quy dinh tai cac diéu 217, 244 Bo luat TH tung dan sy nim
2015 1a c6 can cu.

[2] V& ndi dung:

[2.1] Dbi v6i viéc nguyén don 6ng Pham Ngoc T khoi kién, yéu cau bi
don thanh toan nghia vu tra tién phat sinh tir giao dich chuyén nhuong phan vén
gop voi sd tién 297.602.198 ddng. Bi don cho rang nghia vu thanh toan thudc
Cong ty H2.

Hoi dong xét xir thay nguyén don 6ng Pham Ngoc T xuét trinh hop dong
chuyén nhuong phan vbn gop lap ngay 11 thang 8 nam 2021 (BL 06) dé chung

5


https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20Ph%E1%BA%A1m%20Ng%E1%BB%8Dc%20T%C3%A2m%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201954%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20th%C3%B4n%20Ph%C3%BA%20H%C6%B0%C6%A1ng,%20x%C3%A3%20%C4%90%E1%BA%A1i%20Quang,%20huy%E1%BB%87n%20%C4%90%E1%BA%A1i%20L%E1%BB%99c,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Nam
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20Y%20khoa%20To%C3%A0n%20M%E1%BB%B9%20%C4%90%E1%BA%A1i%20L%E1%BB%99c
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20Ph%E1%BA%A1m%20Ng%E1%BB%8Dc%20T%C3%A2m%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201954%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20th%C3%B4n%20Ph%C3%BA%20H%C6%B0%C6%A1ng,%20x%C3%A3%20%C4%90%E1%BA%A1i%20Quang,%20huy%E1%BB%87n%20%C4%90%E1%BA%A1i%20L%E1%BB%99c,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Nam
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20Ph%E1%BA%A1m%20Ng%E1%BB%8Dc%20T%C3%A2m%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201954%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20th%C3%B4n%20Ph%C3%BA%20H%C6%B0%C6%A1ng,%20x%C3%A3%20%C4%90%E1%BA%A1i%20Quang,%20huy%E1%BB%87n%20%C4%90%E1%BA%A1i%20L%E1%BB%99c,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Nam
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20Ph%E1%BA%A1m%20Ng%E1%BB%8Dc%20T%C3%A2m%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201954%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20th%C3%B4n%20Ph%C3%BA%20H%C6%B0%C6%A1ng,%20x%C3%A3%20%C4%90%E1%BA%A1i%20Quang,%20huy%E1%BB%87n%20%C4%90%E1%BA%A1i%20L%E1%BB%99c,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Nam
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20To%C3%A0n%20M%E1%BB%B9
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20%C4%91%C6%A1n:%3C/b%3E%20Hu%E1%BB%B3nh%20Th%E1%BB%8B%20Ng%E1%BB%8Dc%20Minh%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201977%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20s%E1%BB%91%2066/2%20Tr%E1%BA%A7n%20Quang%20Kh%E1%BA%A3i,%20kh%E1%BB%91i%20Thanh%20Nam,%20ph%C6%B0%E1%BB%9Dng%20C%E1%BA%A9m%20Ch%C3%A2u,%20th%C3%A0nh%20ph%E1%BB%91%20H%E1%BB%99i%20An,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Nam
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20To%C3%A0n%20M%E1%BB%B9
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20Ph%E1%BA%A1m%20Ng%E1%BB%8Dc%20T%C3%A2m%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201954%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20th%C3%B4n%20Ph%C3%BA%20H%C6%B0%C6%A1ng,%20x%C3%A3%20%C4%90%E1%BA%A1i%20Quang,%20huy%E1%BB%87n%20%C4%90%E1%BA%A1i%20L%E1%BB%99c,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Nam
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20To%C3%A0n%20M%E1%BB%B9
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20Ph%E1%BA%A1m%20Ng%E1%BB%8Dc%20T%C3%A2m%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201954%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20th%C3%B4n%20Ph%C3%BA%20H%C6%B0%C6%A1ng,%20x%C3%A3%20%C4%90%E1%BA%A1i%20Quang,%20huy%E1%BB%87n%20%C4%90%E1%BA%A1i%20L%E1%BB%99c,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Nam
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Ho%C3%A0ng%20Nh%C6%B0
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20Ph%E1%BA%A1m%20Ng%E1%BB%8Dc%20T%C3%A2m%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201954%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20th%C3%B4n%20Ph%C3%BA%20H%C6%B0%C6%A1ng,%20x%C3%A3%20%C4%90%E1%BA%A1i%20Quang,%20huy%E1%BB%87n%20%C4%90%E1%BA%A1i%20L%E1%BB%99c,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Nam

minh cho yéu cau bi don thuc hién nghia vy thanh toan, nhung ndi dung hop
ddng nay thé hién gia tri hop dong 1a 360.000.000 ddéng va bén nhan chuyén
nhuong (ha M) di thanh toan xong sé tién 360.000.000 dong. Cac tai liéu,
ching ctr khdc ma nguyén don xuét trinh chirng minh thoa thuén nhan no, trd ng
lam 03 dot déu thé hién nodi dung Cong ty H2 cam két tra, ba M ¢o tham gia thoa
thuan nhung voi tu cach la dai dién cho cong ty (BL 09 — 26).

Ba M va Céng ty H2 déu cho rang viéc ba M dung ra ky hop dong chuyén
nhuong phan von goép cua ong T 13 dua trén su thoa thuan va phan cong cua
Cong ty H2. Quan diém nay phu hop véi ndi dung khoi kién cta ong T tai don
khot kién 1a: “ngay 26 thang 4 nam 2021, t6i va cdc thanh vién khac cua Cong
ty Y da thong nhdt chuyén nhwong phan von gop cua minh tgi Cong ty Y cho
Cong ty H2” va “t6i da ky vao hop dong chuyén nhwong phdn von gép véi ba
Huynh Thi Ngoc M (...ngwoi do Cong ty H2 cit/tham gia ky két hop dong)”.
Noi dung thé hién trong Bién ban hop Hoi dong thanh vién ndi bd ngay 26 thang
4 nam 2021 (BL 07 - 08), Vin ban uy quyén lap ngay 20 thang 11 nim 2022
gitta ong T voi Cong ty L (BL 48), Bién ban lam viéc ngay 10 thang 12 nam
2022 giita dai dién cho Cong ty L véi Chu tich Hoi dong thanh vién, Giam doc,
Giam ddc tai chinh ctia Cong ty Y (BL 51, 52), don dé nghi cia dng Pham Ngoc
T 1ap ngay 26 thang 11 nim 2022 (giri Cong ty H2, Cong ty Y, 6ng DS Nhu C,
ba Huynh Thi Ngoc M), cac phiéu chi tién mat cia Cong ty H2 ngay 10 thang
02 nam 2023 va ngdy 26 thang 7 nam 2023. Phia nguyén don khang dinh khong
dong ¥ va khong yéu cau Cong ty H2 thanh toan nghia vu chuyén nhuong phan
vbn gop ma nguyén don khai kién bi don.

Do d6, khong c6 can cr phap luat va co so thuc tién dé xac dinh ca nhan
ba Huynh Thi Ngoc M da ky két giao dich nhan chuyen nhuong phan vén gop
539.000.000 dong va chua thanh toan cho nguoi chuyén nhuong 1a 6ng Pham
Ngoc T sb tién no phat sinh tir giao dich chuyén nhuong phan vén gbp cta ong
T trong Cong ty Y la 297.602.198 dong (cd no géc va lai) nén khong chap nhan
yéu cau khoi kién cua nguyén don vé viéc budc ba M phai thuc hién nghia vu
thanh toan s tién nay. Ban an so tham nhan dinh ba M khong c6 nghia vu thanh
toan toan bo so tién 297.602.198 dong nén khong xem xét vé diéu kién khai kién
ctia nguyén don d6i vai sb tién chua thanh toan dot 3 thudc yéu cau khoi kién 1a
co can cu.

[2.2.] Béi voi yéu cau doc 1ap cta ngudi co quyén loi, nghia vu lién quan:
Cong ty Y yéu cau ong T bdi thudng sb tién 85.420.166 dong thi thiy:

- Vé s6 tién phat lién quan dén thué: Quyét dinh s6 1460/QD - XPVPHC
ngay 31 thang 5 nam 2021 xac dinh Cong ty Y da c6 hanh vi vi pham hanh
chinh vé thué trong giai doan tir nim 2017 dén nam 2020, téng sé tién phat va
khic phuc hau qua la 28.542.835 dong Nhu vay, day la cac nghia vu cua Cong
ty Y phai thyc hién voi co quan c6 thim quyén do sai sét phat sinh trong thoi
diém 6ng Pham Ngoc T 1a ngudi dai dién theo phéap luat cia Cong ty Y. Tai
Piéu 16 cua biéu 1& Cong ty Y xéac dinh: 6ng Pham Ngoc T 1a nguoi dai dién
theo phap luat cua Cong ty va “Ngwoi dai dién theo phap ludt cua doanh nghiép
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chiu trach nhiém ca nhan déi véi nhitng thiét hai cho doanh nghiép do vi pham
nghia vu quy dinh tai khoan 1 Piéu nay”. Mat khéac, tai van ban thoa thuan lap
ngay 05 thang 5 ndm 2021, 6ng Pham Ngoc T (la dai dién theo phap ludt cua
Cong ty Y) thoa thuan véi ba Huynh Thi Ngoc M khi tién hanh tha tuc chuyén
nhuong toan bo phan von gop ciia ong T 1a “bén A (Cong ty Y) c6 trach nhiém
thanh todn cdc khoan no phdi thu...khodn no phdi tra nhu (...thué, bao hiém..)”
va “néu sau ngay hodn tdt viéc chuyén nhirong von ma phdt hién nhitng nghia
vu cua bén A chuwa thuc hién thi bén A phai chiu trach nhiém thuc hién cac
nghia vu nay, bén B khong co trach nhiém phai thuc hién”. Theo d6, ban an so
tham d4 chap nhan yéu cau doc 1ap ciia Cong ty Y vé ndi dung nay 1a co can cu.

- Vé s6 tién co quan bdo hiém xd héi tir chéi thanh todn: Cong ty Y yéu
cau bdi thuong 56.877.331 dong do sai sét cia dong T phat sinh trong qua trinh
quan ly cong ty V ndm 2021. Tai Cong Vén s6 14/PKDPK - HCNS ngay 25 thang
7 nam 2023, Phong Kham D xac nhan: “ong Pham Ngoc T chi chiu trach nhi¢m
doi véi sé tién xudt todn tir ngay 01 thdng 01 nam 2021 dén ngay 15 thing 3
nam 2021 la 3.854.429 dong véi trach nhiém ngwoi dimg dau chuyén mén va la
nguoi dai dién theo phdp ludt cia Phong khdm; cdc khoan tién con lai
157.991.176 ddng sau ngay 16 thang 3 nam 2021 khong lién quan dén ong T".
Ban an so tham d4 chap nhan mot phan yéu cau cua Cong ty Y lién quan dén sb
tién 3.854.429 dong va khong chap nhan sd tién yéu cau boi thuong con lai 1a
53.022.902 dong.

Can ctr Piéu 14 Luat Doanh nghiép nam 2014 (va Diéu 13 Ludt Doanh
nghiép nam 2020) quy dinh: “I. Ngwoi dai dién theo phdp ludt cua doanh
nghiép co trach nhiem sau day: a) Thuc hién cac quyén va nghia vu dwege giao
mét cach trung thuwe, cdn trong, tét nhat nham bao dam loi ich hop phdp cia
doanh nghiép, b) Trung thanh voi loi ich cua doanh nghiép; khong su dung
thong tin, bi quyét, co hoi kinh doanh cua doanh nghiép, khong lam dung dia vi,
chirc vu va sw dung tai san cua doanh nghiép dé ne loi hodc phuc vu loi ich cua
16 chirc, ca nhan khac; ¢) Thong bao kip thoi, day di, chinh xdc cho doanh
nghiép vé viéc nguoi dai dién do va nguoi co lién quan cua ho lam chu hodc co
c6 phan, phan von gop chi phéi tai cdc doanh nghiép khdc. 2. Ngwoi dai dién
theo phdp ludt ciia doanh nghiép chiu trach nhiém cd nhan doi véi nhitng thiét
hai cho doanh nghiép do vi pham nghia vu quy dinh tai khodn 1 Diéu nay”.

Pdi chiéu cac nhan dinh trén véi cac diéu luat vién dan, Ban an so thim
chap nhan mot phin yéu cau doc 14p cua Coéng ty Y vé viéc budc 6ng Pham
Ngoc T phai bdi thuong cho Cong ty Y sb tién 32.397.264 (ba muoi hai triéu,
ba tram chin mwoi bdy nghin, hai tram sdu muoi tu) ddng, gdbm: tién phat thué
28.542.835 d6ng va tién co quan bao hiém tir chdi thanh toan 3.854.429 dong 13
ding phép luat.

[3] Tt nhiing nhén dinh trén, xét théy, Ban 4n so tham d giai quyét vu an
la ding phap luat. Tai phién toa phic tham, nguyén don khang cao nhung khong
cung cap duoc thém tai lidu, ching ctr méi nao khac dé ching minh cho yéu cau
khang céo cua minh nén khong co cin cr chap nhan; do d6 Hoi dong xét xir
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chap nhan quan diém dé nghi cua dai dién Vién ki€m sat nhan dan cap cao tai
ba Nang khong chap nhan khang céo, gilr nguyén ban an so tham.

[4] Do nguoi khang cao bi bac khang cdo nén nguyén don 6ng Pham
Ngoc T phai chiu an phi theo quy dinh cua phap luat. Tuy nhién, Hoi dong xét
XU xét thay 6ng Pham Ngoc T 1 nguoi cao tudi va ¢ don xin mién an phi nén
dugc mién an phi.

[5] Cac quyét dinh khac cua ban an so tham khong c6 khang céo, khang
nghi co6 hi¢u luc phép luat ké tir ngay hét thoi han khang cao, khang nghi.

Vi cac 1€ trén,
QUYET PINH:

- Can ctr khoan 1 Diéu 308 B luat TH tung dan su.

Khéng chdp nhan khang céo cua nguyén don ong Pham Ngoc T. Gitr
nguyén Ban an kinh doanh thuong mai so tham s6 05/2023/KDTM-ST ngay 08
thang 8 nam 2023 cua Toa 4n nhan dan tinh Quang Nam.

- Can cur cac diéu 30, 39, 217, 244 Bo luat TH tung dan sy 2015; cac diéu
13, 14 Luat Doanh nghiép nam 2014; cac diéu 12, 13, 49, 51, 52 Luat Doanh
nghlep 2020; Nghi Quyét s6 326/2016/UBTVQH]14 ngay 30 thang 12 nam 2016
ciia Uy ban Thuong vu Quédc hdi quy dinh vé mirc thu, mién, giam, thu, nop,
quan 1y va st dung an phi va I¢ phi Toa an. Tuyén xu:

1. Pinh chi xét xtr phan yéu cau khai kién cua nguyén don vé viéc budc
ba Huynh Thi Ngoc M phai tra tién thanh toan hop dong chuyén nhuong vén
g6p cho 6ng Pham Ngoc T véi sb tién 146.782.105 (mot tram bon mueoi siu
triéu, bay tram tdm mwoi hai nghin, mot tram 1é ndm) dong.

Pinh chi giai quyét mot phan yéu cau doc 1ap ctia Cong ty Trach nhiém
hitu han Y vé viéc budc 6ng Pham Ngoc T phai bdi thuong cho Cong ty Trach
nhiém hitu han Y s tién 105.006.171 (mot tram lé nam triéu, khong tram lé sdu
nghin, mot tram bay mwoi mot) dong.

Quyén khoi kién lai cia nguyén don, ngudi ¢6 quyén loi, nghia vu lién
quan c6 yéu cau doc lap doi véi cac yéu cau bi dinh chi dugce thuc hién theo quy
dinh cta phap luat t6 tung dan su.

2. Khong chap nhan phan yéu cau khai kién ctia nguyén don vé viéc budc
ba Huynh Thi Ngoc M tra cho 6ng Pham Ngoc T s6 tién 297.602.198 (hai trim
chin muoi bay triéu, sdu tram 1é hai nghin, mét tram chin mwoi tdm) ddong, gdm
tién gbc 1 215.217.895 ddng va tién 1i 1a 82.384.303 ddng.

3. Chap nhan mot phan yéu cau doc 1ap ctia Cong ty Trach nhiém hitu han
Y vé viéc budc ong Pham Ngoc T phai boi thuong cho Cong ty Trach nhiém
hitu han Y s6 tién 32.397.264 (ba muoi hai triéu, ba trdm chin muwoi bay nghin,
hai tram sdu mueoi ti) ddng, gom: tién phat thué 1a 28.542.835 dong va tién co
quan bao hiém tir chbi thanh toan 14 3.854.429 dong.
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Khong Chap nhian mot phan yéu ciu doc 1ap cua Cong ty Trach nhiém
hitu han Y vé viéc budc ong Pham Ngoc T phai bdi thudng cho Cong ty Trach
nhiém hitu han Y sé tién 53.022.902 (ndm muwoi ba triéu, khong tram hai muoi
hai nghin chin tram 1é hai) dong.

4. V& an phi phic tham: ap dung Piéu 2 Luat nguoi cao tudi ndm 2009;
diém d khoan 1 Piéu 12, khoan 6 Diéu 15 Nghi quyét s6 326/2016/UBTVQH14
ngay 30 thang 12 nim 2016 cua Uy ban Thudng vu Qudc hoi vé an phi, 18 phi
Toa an.

Mién ndp tién an phi kinh doanh thwong mai phtc tham cho 6ng T.

5. Cac quyét dinh vé: an phi so tham, chi phi t6 tung, an phi, quyén khang
cao va thi hanh an duoc thuc hién theo quyét dinh tai Ban an kinh doanh thuong
mai so tham s 05/2023/KDTM-ST ngay 08 thang 8 nim 2023 ctia Toa an nhan
dan tinh Quang Nam.

6. Ban an phiic tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhgn: TM. HQI PONG XET XU PHUC THAM
- TAND t6i cao; N THAM PHAN - CHU TQA PHIEN TOA
- VKSND cap cao tai Pa Nang;

- TAND tinh Quang Nam;

- VKSND tinh Quang Nam;

- Cyc THADS tinh Quang Nam; Paky)

- Nhitng nguoi tham gia t0 tung;
- Luu HSVA, P.HCTP, LT.

Pham Ngoc Thai
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