TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH BINH THUAN Péc 1dp — Tw do — Hanh phic

Bén 4n s6 05/2024/KDTM-PT
Ngay 11-4-2024
V/v tranh chép hop dong hop tac

, _ NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH BINH THUAN

- Thanh phin Hpi dong xét xir phiic thdm gom co:

Tham phén - Chii toa phién toa: Ong Vi Ptrc Hung.

Cdc Thiam phdn:

1. Ong Nguyén Vin Thanh;

2. Ong Lé Minh Tuén;

- Thuw ky phién toa: Ba Nguyén Bui Tuyét Han — Thu ky Toa an nhan dan
tinh Binh Thuan.

- Dgll: dién Vién kiém sdt nhin dan tinh Binh Thudn: Ba Luong Thi Mai
Cham — Kiém sat vién tham gia phién toa.

Trong cac ngay 08 va ngay 11 thang 4 nam 2024, tai try s& Toa an nhan

dan tinh Binh Thuén xét xt phiic thAm cong khai vu an thy 1y s6 10/2023/TLPT-
KDTM ngay 22 thang 11 ndm 2023 vé tranh chp hop dong hop téc.

Do Ban 4n kinh doanh thuong mai so tham s6 08/2023/KDTM-ST ngay
18 thang 09 nam 2023 ctia Toa 4n nhan dan thanh phd Phan Thiét bi khang cio.

Theo Quyét dinh dua vu 4n ra xét xir phiic tham s6 02/2024/QD-PT ngay
29 thang 01 nam 2024, Thong bao hodn phién toa phuc tham sd 06/TB-DS ngay
20 thang 02 nam 2024, Quyét dinh hodn phién toa s6 03/2024/QP-PT ngay 15
thang 3 nam 2024, gitta cac duong su:

1. Nguyén don: Cong ty c6 phan b;

Pia chi: S6 A N, Phuong I, Quan E, Thanh phd H6 Chi Minh.

Nguoi dai dién theo phap luat: Ong Ping Trung H, chirc vu: Tong Giam
ddc.

Nguoi dai dién theo iy quyén: Ba Nguyén Vil Thién D, sinh nim 1976 va
ba Tran Thi Kiéu H1, sinh nam 1992, cung dia chi: S6 A N, Phuong I, Quan E,
Thanh phé H6 Chi Minh (Van ban iy quyén ngay 21 va 22/3/2023). c6 mit ba
H1, ving mit ba D



Nguoi bao vé quyén va loi ich hop phap: Ong V& Viét M, Luat su Cong
ty L, thudc Boan Luat su tinh B. ¢6 mat

2. Bi don: Cong ty c6 phan D1;
Dia chi: S6 B duong T, phuong P, thanh phé P, tinh Binh Thuan.
Nguwoi dai dién theo phap ludt:
- Ong Nguyén Quang H2, chtc vu: Tong Giam ddc; c6 mat
- Ong Lé Van T, chtrc vu: Pho Tong Giam dbc. vang mat
3. Nguoi khang cdo:
- Cong ty ¢ phan D 1a nguyén don;
- Cong ty c6 phan D1 1a bi don.

NOI DUNG VU AN:

Nguyén don trinh bay:

Pau nam 2019, thong qua mot ngudi ban, 6ng Nguyén Quang H2 14 Tong
giam ddc Cong ty B1 — Chu dau tu du an Khu L, chinh trang d6 thi va dich vu —
thuong mai Hung Long P, tinh Binh Thuan chu dong lién hé, tim gap Cong ty cb
phan D (goi tat 1a Cong ty D). Ong Nguyén Quang H2 cung cap Quyét dinh chu
trurong dau tu sd 1416/QD-UBND ngay 29/05/2017, Quyét dinh 2745/Qb-
UBND ngay 21/9/2017 vé viéc phé duyét d6 an Quy hoach chi tiét 1/500 cta du
an. Pong thoi gidi thidu du an di hoan thanh dén bu giai phong mat bang, dang
trong giai doan chay nuéc rat, dang trién khai xay dung, gidi thiéu vé cac moi
quan hé dé thuc hién du 4n, v& ra vién canh du an dﬁy tiém nang va dé nghi
Cong ty P mua dit nén, dong thoi giao Cong ty B doc quyén phan phdi cac san
pham ctia Dy 4n.

Ngay 25/01/2019, Cong ty D da ky két voi Cong ty D1 Hop dong hop tac
phat trién dy an Khu lién hop H6 diéu hoa, chinh trang d6 thi va dich vu -
thwong mai H3, tinh Binh Thuin s 01/2019/HDHT/HUYHOANG -
THIENMINH (“Hop dong 017). Theo do, Cong ty D sé& gop vbn 25.000. OOO 000
dong (Hal muoi lam ty dong) va nhan dugc gia tri gbp von cung quyén dinh
doat, quyen khai thac 05 bt dong san cua du an tai cac thua dat 6 vi tri: NP.1-
33, NP.1-34, NP.1-35, NP.1-36, NP.1-37. Truong hop duy an khong hoan thanh
thi Cong ty P nhan lai toan bd von gbp va muc lgi nhuan 30%/nam trén s6 von
g6p thuc gop trong 30 ngay ké tir ngay két thuc Hop dong.

Do tin tuéng nén Cong ty D ky két thém Hop dong hop tac phat trién du
an Khu L, chinh trang d6 thi va dich vu - thuong mai H3, tinh Binh Thuan s6
02/2019/HDPHT/HUYHOANG — THIENMINH (“Hop dong 02”) cung ngiy
25/01/2019. Theo Hop ddng 02, Cong ty B dugc doc quyén phan phdi 19 nén

2



dat theo phu luc 01 Hop dong 02 va khoang tir 900 dén 1200 cin ho va cac nén
d4t con lai cua du an.

Tir ngay 25/01/2019 dén ngay 23/03/2019: Cong ty D da chuyén cho
Cong ty P1: 11.000.000.000 dong (Mudi mot ty dong) theo Hop dong 01 va
6.300.000.000 dong (Sau ty ba trim triéu dong) theo Hop dong 02.

Ngay 29/11/2019, 6ng Nguyén Quang H2 khang dinh s& c6 quyét dinh
giao dat toan bo dy an vao thang 01/2020, hoan thién phap 1y thiét ké co s¢ vao
thang 04/2020; cap phép xdy dung Khu cao tang thudc du an vao thang 06/2020.
Ong Nguyén Quang H2 con chu dong dé xuit chiju phat vi pham, bdi thudong
khién chiing t6i tin tuéng va tiép tuc ky Hop dong hop tac phat trién du an Khu
L, chinh trang d6 thi va dich vu - thuong mai H3, tinh Binh Thuin sd
03/2019/HPHT/HUYHOANG — THIENMINH (“Hop dong 03”) vao ngiy
29/11/2019. Theo Hop dong 03, Cong ty B dugc doc quyén phan phdi toan bo
2400 can ho thudc du an. Thuc hién Hop dong 03, tir ngay 21/01/2020 dén ngay
28/5/2020 Cong ty P d3 tam tng cho Cong ty P1 2.800.000.000 dong (Hai ty
tam tram triéu dong) dé thuc hién Dy an. Tuy nhién, Cong ty D1 vin khong thuc
hién dang tién do cam két.

Ngay 01/11/2020, Cong ty P giri Cong van 16/2020/TMR thong bao dén
Cong ty P1 yéu cau cham dut Hop dong 01, Hop dong 02, Hop dong 03 va yéu
cau Cong ty P1 chiu trach nhiém d6i voi vi pham cac Hop dong. Tuy nhién,
Cong ty B1 khong thuc hién cac nghia vu theo Cong van trén, khong hoan tra lai
bat ky khoan tién nao cho Cong ty D.

Ngay 26/11/2020, Cong ty B di lam don t6 céo va dugc Phong canh sat
diéu tra toi pham vé tham nhiing, kinh té, budn lau — Coéng an tinh B (PC03) thy
ly, giai quyét. Trong qua trinh giai quyét don té cdo, Cong ty P1 da ky bién ban
lam viéc cam két hoan tra tién cho Cong ty P tai Co quan canh sat diéu tra cham
nhat 30/6/2021 nhung sau d6 van khong thyc hién.

Nay Cong ty P yéu cau Tda an giai quyét budc Cong ty P1 phai thuc hién
nghia vu thanh todn mdot lan, déy du cac khoan tién sau ngay khi Ban an c6 hiéu
luc phap luat:

1. Béi v6i Hop dong s6 01: Bude Cong ty D1 phai tra Cong ty D sd tién:
33.278.982.924 dong (Ba muoi ba ty hai trim bay muoi tam triéu chin trim tam
muoi hai nghin chin trim hai muoi bén dong), trong d6 bao gom:

- Hoan tra khoan tién Cong ty D da chuyén khoan cho Cong ty D1 dé trién
khai du an 11.000.000.000 dong (Mudi mot ty dong);

- Thanh toan cho Céng ty B khoan loi nhuan 30%/nam trén so tién Cong
ty D di chuyén dén Cong ty P1 1a 8.000.000.000d6ng x 30% x (25/01/2019 —
31/10/2020 = 646 ngay)/365 + 3.000.000.000dong x 30% x (01/3/2019 —



31/10/2020 = 611 ngay)/365 = 5.754.246.575 déng (Nam ty bay trim nim muoi
bén triéu hai trim bén muoi sau nghin nam trim bay muoi lam dong);

- Thanh toan khoan tién 14i chim tra d6i véi thoi gian cham tra tam tinh tu
ngdy 01/11/2020 dén ngay  09/01/2023:  (11.000.000.000d0ng +
5.754.246.575d6ng) x 45% (01/11/2020 — 09/01/2023 = 800 ngay)/365 =
16.524.736.348 ddng (Mudi sau ty nim trim hai muoi bon triéu bay trim ba
muoi sau nghin ba trim bon muoi tim dong).

2. Pbi v6i Hop dong s 02: Bude Cong ty D1 phai tra Cong ty D sd tién:
338.566.142.466d6ng (Ba tram ba muoi tam ty nam tram sau muoi sau triéu mat
trim bén muoi hai nghin bén trim sdu muoi sau dong);

- Hoan tra khoan tién Cong ty D d tam ung cho Cong ty P1 dé phat trién
du an tuong dwong 6.300.000.000 dong (Sau ty ba trim triéu dong);

- B6i thuong thiét hai cho Cong ty P twong duong khoan tién chéch léch
gia tri san pham theo Hop dong s 02 tai thoi diém ky két hop dong dén thoi
diém cham dat hop dong 1a (120.000.000VND/m? — 60.000.000 VNB/m®) x
4141,62 m? = 248.497.200.000 ddng (Hai trdim bdn muoi tam ty bdn tram chin
muoi bay triéu hai trim nghin dong);

- Thanh toan khoan tién 13i cham tra d6i voi thoi gian cham tra tinh tir
ngdy  01/11/2020 dén ngay  09/01/2023:  (6.300.000.000d6ng -+
248.497.200.000d6ng) x 15% x (01/11/2020 — 09/01/2023)/365 =
83.768.942.466 dong (Tam muoi ba ty bay trim sau muoi tdm triéu chin trim
bén muoi hai nghin bén trim sau muoi sau dong).

3. Pbi véi Hop dong sé 03: Bude Cong ty D1 phai tra Cong ty B sb tién:
402.720.945.890 dong (Bon tram 1¢ hai ty bay trim hai muoi triéu chin trim bon
muoi 1am nghin tdm trim chin muoi ddng), trong d6 bao gdm:

- Hoan tra khoan tién Cong ty D d3 tam tmg cho Cong ty D1 dé phat trién
Duy an tuong duong 2.800.000.000 dong (Hai ty tam tram triéu dong);

- Chiu phat 8% gia tri Hop dong la 8% x 252.335.000.000d6ng =
20.186.800.000 dong (Hai muoi ty mot trim tdm muoi sau triéu tdm trim nghin
dong);

- Bdi thuong cho Cong ty P bang 15% gia tri San pham uy thac 1a 15% x
(37.000.000 x 50.467m%) = 280.091.850.000 dong (Hai traim tdm muoi ty khong
tram chin muoi mot triéu tAm tram nim muoi nghin dong);

- Thanh toan khoan tién 1di cham tra ddi véi thoi gian cham tra tinh tir
ngdy  01/11/2020 dén ngay  09/01/2023:  (2.800.000.000d6ng  +
20.186.800.000d6ng + 280.091.850.000d6ng) x 15% x (01/11/2020 -



09/01/2023)/365 = 99.642.295.890 dong (Chin muoi chin ty sau trim bén muoi
hai triéu hai trim chin muoi lam nghin tdm trim chin muoi dong).

Téng sb tién dén ngay 09/01/2023 Cong ty P1 phai thanh toan cho Cong
ty D theo 03 Hop dong trén 1a: 774.566.071.279 ddng (Bay trim bay muoi bon
ty nidm trim sau muoi sau triéu khoéng trim bay muoi mét nghin hai trim bay
muoi chin déng). Ngoai ra, Cong ty D1 van phai tiép tuc chiu 13i qué han phat
sinh trén s6 tién phai thanh toan theo 13i suat thoa thuan dén khi thanh toan dut
diém toan bd cong no cho Cong ty .

Tai phién toa so thim:

- Cong ty D rat yéu cau khoi kién vé viéc budc Cong ty C6 Phan D1 thanh
toan cho Cong ty C6 phan P véi sb tién 13 678.998.531.584 ddng.

- Yéu cau Toa an budc Cong ty C6 Phan D1 phai thuc hién nghia vu
thanh toan mot 1an, day du tong so tién 95.567.539.695 dong ngay khi Ban an
c6 hiéu luc phap luat, cu thé gém cac khoan tién sau:

+ Pdi v6i Hop ddng s6 01: Budc Cong ty D1 phai tra Cong ty D sb tién:
38.069.611.259 ddng, trong d6 bao gdm: Hoan tra khoan tién Cong ty D da
chuyén khoan cho Cong ty P1 d¢ trién khai Dy an tuong duong 11.000.000.000
d6ng; Thanh toan cho Cong ty P khoan loi nhuan 30%/nam doi véi s6 tién Cong
ty B da chuyén dén Cong ty P1 1a 15.229.315.068 dong; Thanh toan khoan tién
1ai cham tra d6i s6 tién gdc va sb tién loi nhuan Céng ty D1 phai thanh toan 1a:
11.840.296.191 ddng.

+ Ddi v6i Hop dong s6 02: Budc Cong ty D1 phai tra Cong ty D sb tién:
21.652.705.738 ddng, trong d6 bao gém: Hoan tra khoan tién Cong ty D di tam
tmg cho Cong ty P1 dé trién khai Dy an twong duong: (5.000.000.000 +
1.000.000.000 + 300.000.000) = 6.300.000.000 (Sau ty ba trim triéu) dong;
Thanh toan cho Cong ty B khoan loi nhuan 30%/niam dbi véi s6 tién Cong ty B
d3 chuyén dén Coéng ty D1 1a 8.634.164.384 dong; Thanh toan khoan tién 1ai
cham tra ddi vé6i s6 tién goc va sb tién loi nhudn 1a: 6.718.541.355 dong.

+ Pdi v6i Hop ddng s6 03: Budc Cong ty D1 phai tra Cong ty D sb tién:
4.565.041.096 dong, trong d6 bao gdm: Hoan tra khoan tién Cong ty D di tam
g cho Cong ty D1 dé trién khai Dy an 13 2.800.000.000 (Hai ty tam trdm triéu)
dong; Chiu phat 8% gia tri Hop dong di tam tng 1a 8% * 5.000.000.000 =
400.000.000 dong; Thanh toan khoan tién 13i chdm tra bao gdm: Lai cham tra
dbi voi sb tién gbe 1a 1.194.410.959 dong. Lai cham tra dbi voi khoan phat vi
pham la: 170.630.137 dong.

- Yéu cau boi thuong thiét hai do vi pham 03 Hop dong theo quy dinh
phap luat: Cong ty D1 phai bdi thuong cho Cong ty D céc thiét hai vé chi phi
nhan sy thyc hién Dy éan, chi phi di lai, gidi thi€u, quang ba dy an, chi phi 1ai



vay ngan hang va cac chi phi khac Cong ty D da chi tra trong qua trinh thyc hién
03 Hop ddéng véi sb tién thiét hai tam tinh la: 13.431.267.123 dong +
196.694.654 dong + 17.652.219.824 = 31.280.181.601 dong.

Ngoai ra, Cong ty P1 van phai tiép tuc chiu 13i qua han phat sinh trén sb
tién phai thanh toan theo 13i suat 20%/nam ddi véi tong sb tién phai thanh toan
theo Hop dong 01 (38.069.611.259 dong) va theo Hop dong 02 (21.652.705.738
d6ng); Lai sut 15%/nam ddi véi tong sb tién phai thanh toan theo Hop dong 03
(4.565.041.096 dong); Lai suat 15%/nam d6i voi khoan tién bodi thuong thiét hai
do vi pham 03 Hop dong theo quy dinh cta phap luat (31.280.181.601 ddng)
dén khi thanh toan dat diém toan bo s6 no cho Cong ty P.

Bi don trinh bay:

Ngay 25/01/2019 va 29/11/2019, Céng ty B da quyét dinh ky két voi
Cong ty c6 phan D1 Hop dong hop tac phat trién dé thuc hién 02 du an: “Du dn
Khu lién hop ho diéu hoa, chinh trang do thi va dich vu thuwong mai H3, P tai
phuong H, thanh phé P ciia Cong ty C6 phan P1 dwoc UBND tinh phé duyét
chii trieong dau tw tai Quyét dinh s6 1416/0P-UBND ngay 29/5/2017 va diéu
chinh tai Quyét dinh sé 2344/QD-UBND ngay 23/9/2020”; “Dy dn Khu tdi dinh
cw phuc vu duy an Khu lién hop ho dieu hoa, chinh trang do thi va dich vu
thwong mai H3, P tai phwong H, thanh pho P ciia Céong ty Co phan P1 duwoc
UBND tinh phé duyét chii truwong dau tw tai Quyét dinh sé 1968/0P-UBND
ngay 12/7/2017 va diéu chinh tai Quyét dinh s6 2345/0P-UBND ngay
23/9/2020”. Theo d6, Coéng ty D da chuyén cho ching t6i tong sb tién la
20.100.000.000 dong (Hai muoi ty mét tram triéu dong) dé hop tac dau tu.

Ngay 25/01/2019, Cong ty P1 va Cong ty B ky 02 Hop dong hop tac dau
tu 02 du 4n va cing phan chia loi nhuan duoc quy dinh tai Hop dong. Ngay
29/11/2019, Cong ty D1 va Cong ty D di cung nhau ky Hop ddng sé 03. Theo
Hop dong, Cong ty B ¢ thé ciing tham gia véi Cong ty P1 va cac don vi thiét
ké cung nhau hop ban, thao luan dé 1én phuong an thiét ké chi tiét, noi that, danh
muc vat liéu hoan thién va thi céng can hd cao cip thudc dy an. Cong ty D1 ludn
mong mudn va cé thién chi khi hop tac voi Cong ty B, luén cung cap cho Cong
ty D dy da hd so, tai liéu lién quan dén cac du an noi trén. Cong ty D d3 dua ra
quyét dinh ky két hop dong véi Cong ty D1. Viéc ky két hop dong 1a dua trén sy
tu nguyén gitra cac bén, khong bén nao lira doi, ép budc bén nao. Sé tién Cong
ty D1 nhan tir Cong ty B 1a 20.100.000.000 dong (Hai muoi ty mot trim triéu
ddng). Ngay 14/02/2019, Cong ty P1 di chi tra loi nhuan 100.000.000 (Mot
tram triéu dong) cho Cong ty D.

Sau khi nhan vén ciia Cong ty D, Cong ty D1 da thyc hién diy du nghia
vu ctia bén nhan gop vén nhu: Thuong xuyén bao cao tién do thuc hién dy an,
bao cao tinh hinh tai chinh ciing nhu khé khan, vudng méc, tré ngai khach quan



dan dén viéc hai bén khong thuc hién duge muc dich hop dong da duogc ky két.
Cu thé:

Ngay 14/6/2019, hai bén to chirc cudc hop tai van phong Cong ty D dé
bao cdo tinh hinh thuc hién du an. Ngay 20/09/2019, Cong ty P1 gt cong van
cho Cong ty B dé bao cao cac van dé& phat sinh lién quan dén du an. Ngay
11/9/2020, hai bén tiép tuc hop ban, theo do tai bién ban hop, Cong ty P1 da bao
céo cac khé khan khién chua thé hoan thanh tién d6 du 4n trong thoi han hop
ddng va cam két khai cong du 4n tré nhat ngay 10/11/2020 trong trudng hop
duge Co quan Nha nudc ban giao dit theo dang quy dinh. Cong ty P ciing da
thé hién y kién “Coéng ty D ghi nhan xem xét cac ¥ kién ctiia Cong ty D17

Tuy nhién, trong qua trinh boi thuong, hd trg giai phong mit bﬁng tai 02
du an gdp kho khin vudng mic do cong tac quan 1y dat dai caa chinh quyén dia
phuong khong chit ché. Vi vay, Hoi dong bdi thuong, hd tro GPMB thanh ph
P van chua trién khai thuc hién xong giai phong mit bang. Diéu nay khién Cong
ty P1 chua nhan dugc mat br?lng dé trién khai thuc hién du an.

Cong ty D1 ciling dd c6 nhiéu cudc hop voi Cong ty D va cac don vi khac
cung nhau hop ban thao luan, 1én phuong an thiét ké canh quan, thiét ké can ho
chung cu. Qua dé thay, Cong ty chiing tdi rat c6 thién chi khi hop tac véi Cong
ty D, ludn cung cap thong tin day di va vé phia Cong ty B van bam sat, theo ddi
tinh hinh du an rat chit chg, khong c6 trudng hop phia Cong ty D1 tir chdi hop
tac hodc khong c6 cung cip thong tin vé du an cho Cong ty D.

Mic du dy an khong dugce trién khai theo dung tién d6 khong xuat phat tir
16i cia Cong ty P1 nhung Cong ty P1 van rat thién chi, dong y véi Thong bao
cham dirt hop dong cua Cong ty P ciing nhu déng ¥ vai viée hoan tra lai s6 tién
ma Cong ty B da gop vao du an.

Ngay 30/10/2020, hai bén da thoa thuan tai cudc hop la vao 14h ngay
04/11/2020 hai bén sé& thanh 1y hop dong va 1am rd s tién can phai tra. Tuy
nhién, ngay 01/11/2020, Céng ty P guri cho Cong ty P1 thong béo yéu cau cham
dut hop dong hop tac va thanh toan sé tién 509.766.389.914 déng (Nam tram 1é
chin ty bay tram sau muoi sau tri¢u ba tram tdm muoi chin nghin chin tram
mudi bon dong), gap 25,5 1an sb von ma Cong ty B gop ban dau 1a qua vé 1y,
khong thé hién tinh than thién chi ciing thao g& kho khian. Nén ngay 11/11/2020,
Cong ty D1 gui van ban sd 119/CtyHH dén Cong ty D thé hién quan diém: Cong
ty P1 ddng ¥ chdm dit hop dong nhung khong dong ¥ sb tién ma Cong ty D yéu
cau thanh toan va dé nghi gap g& dé thao luan di dén thdng nhit thyc hién nhung
khong nhan phan hoi nao tir phia Cong ty D.

Ngay 25/11/2020, Cong ty P1 nhan dugc van ban sé 17/2020/TMR cua
Cong ty P ¢6 ndi dung: “Pé nghi Cong ty D1 tu ra soat sb liéu va thuc hién
nghia vu thanh toan”. Tuy nhién s tién 509.766.389.914 dong ma Cong ty P
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yéu cau hoan tra 1a qué 16n, khéng phu hop véi thuc té, khong c¢6 can cir phap
ly. Trong khi d6, Cong ty P biét r6 du an khong thé trién khai 13 do sy kién bat
kha khang. Mic du da 07 lan Cong ty D1 guri vin ban cho Cong ty P lam viéc,
d6i chat nhung phia Cong ty P khong hdi dap. Nhu 13 cic van ban sb:
52/2022/CV-HH ngay 25/6/2021 va gan day nhét 1a van ban sé 59/2021/CV-
HH ngay 08/9/2021.

Ngay 25/02/2021, Cong ty P1 da bi xir phat vi pham hanh chinh bang
Quyét dinh s6 524/QD-XPHC do Chu tich UBND tinh B ban hanh. Dé khic
phuc hau qua Cong ty D1 di nhiéu lan lién lac dé giai quyét cac van dé lién quan
dén 03 Hop dong nhung khong thanh.

Pé nghi Toa an tuyén Hop dong hop tac phat trién du 4n s6 01, 02, 03 ma
Cong ty P1 ky két voi Cong ty B vo hiéu vi cac Hop dong trén vi pham diéu
cam ctia phap luat. Do muyc dich va ndi dung cua cac Hop dong trén vi pham céc
quy dinh cdm cta phap luat nén ngay 25/02/2021 Céng ty P1 da bi Chu tich
UBND tinh B ban hanh quyét dinh xir phat vi pham hanh chinh. Dé nghi Toa an
khong chap nhan yéu cau khoi kién lién quan dén yéu cau phat vi pham, yéu cau
bdi thudng thiét hai ctia nguyén don.

Nhu vay, téng sb tién ma bi don da nhan va c6 nghia vu hoan tra cho Cong
ty B 14 20.000.000.000 (Hai muoi ty dong). Do tinh hinh kinh té khé khin nén
bi don d& nghi quy tdoa xem xét cho bi don dugc dua ra phuong an tra no theo
hudng tra dan s tién trong vong 01 nam.

Tai Ban an dan su so tham 08/2023/KDTM-ST ngay 18 thang 9 nim
2023 ciia Toa an nhan dan thanh phé Phan Thiét da quyét dinh:

Can ctr Diéu 30, diém b khoan 1 Dicu 35, diém a khoan 1 Dicu 39, Diéu
91, Diéu 92, Piéu 147 B luit t6 tung dan sy nam 2015; Piéu 422, Piéu 429,
Diéu 357, Diéu 468, Diéu 504 By Luat Dan sy nim 2015; Diéu 300, Diéu 302,
Pic¢u 306 Luat thuong mai 2005; Nghi quyét s6 01/2019/NQ-HPTP ngay
11/01/2019 ciia Hoi ddng tham phan Toa an nhan dan tdi cao vé viéc hudng dan
ap dung mot s6 quy dinh cua phéap luat vé 13, 1ai suét, phat vi pham; Nghi quyét
s6 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy Ban Thudng Vu Quéc Hoi
quy dinh vé an phi, 1& phi Toa an.

Tuyén xi:

Chép nhan mot phan yéu cau khoi kién cia nguyén don.

Budc Cong ty D1 phai thanh toan cho Cong ty D, cu thé:

+ Tién thuc von gop 14 20.100.000.000 dong;

+ Tién loi nhuan cta sd tién thuc von gop ciia Hop dong 01 va 02 1a:
15.265.479.451 dong + 8.654.876.712 dong = 23.920.356.163 dong —



100.000.000 dong = 23.820.356.163 dong.

+ Tién 14i cham thanh toan cua s tién von thuc gop cua Hop dong 01 va
02 1a: 6.280.538.945 dong + 2.697.780.821 ddng = 8.978.319.766 ddng.

+ Tién phat vi pham hop ddng 03 13 400.000.000 dong.

+ Tién 14i sudt cham thanh toan cua s tién von thue gop cua hop doéng 03
1a: 1.199.013.699 dong.

+ Tién boi thuong thiét hai do vi pham hop ddng 13 22.129.684.778 ddng.
Téng cong: 76.627.374.406 dong.

Truong hop cham thyc hién nghia vu trong hop dong ma cac bén c6 thoa
thuan vé viéc tra 13i thi quyét dinh ké tir ngay tiép theo cta ngay xét xir so tham
cho dén khi thi hanh an xong, bén phai thi hanh 4n con phai chiu khoan tién 1ai
ctia 86 tién con phai thi hanh 4n theo mirc 13i suat cac bén thoa thuan nhung phai
pht hop vé6i quy dinh ctia phap luat; néu khong c6 thoa thudn vé muc 13i suét thi
quyét dinh theo muc 13i suét quy dinh tai khoan 2 Diéu 468 cua Bo luat Dan su
nam 2015.

Ngoai ra ban an con quyét dinh vé an phi theo quy dinh.

Ngay 19/9/2023, Cong ty c6 phan D ¢6 don khang cdo mot phan ban an
so tham. Yéu cau Toa an phiic tham budc Cong ty co6 phan P1 phai thanh toan
thém cho Coéng ty P so tién 18.921.380.971 dong, gom: Tai hop dong 01, khoan
tién 13i cham tra cta sb tién 1a 5.613.647.739d6ng; Tai hop déng 02, khoan tién
141 cta sb tién gbc chua dugce chap nhan 1a 899.260.275d6ng, Khoan tién 13i cta
s6 tién cam két loi nhuén 1 3.151.703.779dong; Tai hop dong 03, khoan tién 13
cham tra ctia s tién phat vi pham 171.287.671d6ng; Khoan tién 1ai cua khoan
tién gdc tir ngay 12/11/2020 dén ngay 18/9/2023 1a 9.085.481.507d0ng; Lii qua
han: voi 131 suat 20%/nam trén sb tién phai thanh toan (theo hop dong 01 1a
38.159.675.136d6ng, hop ddéng 02 1a 21.703.621.588d6ng), voi 1di suét
150%/mam trén s6 tién phai thanh toan (theo hop dong 03 1a
4.570.301.370d6ng), véi 131 suat 15%/nam trén sb tién boi thuong thiét hai do vi
pham 03 hop dong (31.215.166.285d6ng) cho dén khi thanh toan xong no.

Ngay 24/9/2023, Cong ty cb phan D1 c¢6 don khang cao cho rang Tda an
so tham xét xtr khong diing ban chét su viéc va dé nghi Toa an cdp phiic tham
huy toan bo ban an so tham.

Tai phién toa phac tham:
- Nguyén don van gitt nguyén y€u cau khaoi kién va yéu cau khang céo;

- Bi don thay ddi yéu cau khang cdo. Dé nghi Toa an cip phuc thim sira
ban 4n so tham theo nhu ndi dung ban trinh bay y kién ngay 12/3/2024;



Kiém sat vién tham gia phién toa phat bi€u y kién ctia Vién kiém sat vé
viéc tuan theo phap ludt trong qua trinh gidi quyét vu an & giai doan phic tham
va quan diém giai quyét vu an:

- V& thi tuc t6 tung: Tham phan - Chu toa phién tda va Hoi dong xét xur
da thuc hién dang theo quy dinh cua Bo luat T tung dan su; cac duong sy tham
gia t6 tung chip hanh dung quyén va nghia vu theo quy dinh ctia B luat T6
tung dan su.

- Vé noi dung vu an: Can ctr khoan 2 Diéu 308 Bo luat TH tung dan su, dé
nghi Hoi dong xét xtr chdp nhan mot phan khang co cta nguyén don, chip nhan
mot phﬁn khang cdo cua bi don, sua mot phﬁn ban 4n so thim sb
08/2023/KDTM-ST ngay 18/9/2023 cia TAND thanh phé Phan Thiét, budc
Cong ty D1 phai thanh toan cho Cong ty P cac khoan tién:

+ Tién thyc vén gop 1a 20.100.000.000d6ng;

+ Tién loi nhuan cua sé tién thuc von gop ciia Hop dong 01: 30%/nam *
8.000.000.000 dong (tir ngay 25/01/2019 dén ngay 11/11/2020); 30%/nam *
3.000.000.000 dong (tir ngay 01/03/2019 dén ngay 11/11/2020);

+ Tién loi nhuan cua sé tién thuc von gop cia Hop dong 02: 30%/nam *
5.000.000.000 dong (tir ngay 31/01/2019 dén ngay 11/11/2020); 30%/nam *
1.000.000.000 d6ng (tir ngay 14/02/2019 dén ngay 11/11/2020) va 30%/niam *
300.000.000 ddng (tir ngay 22/3/2019 dén ngay 11/11/2020).

Téng s6 tién lgi nhuén trir 100.000.000 dé)ng tién loi nhuan da chi tra.

+ Ti‘én 14 cham thanh toan cta s tién von thuc gop ctia Hop dong 01, 02,
03 va so tién 1gi nhuan.

+ Tién phat vi pham Hop dong 03.

+ Khong chip nhan yéu cau bodi thuong thiét hai do vi pham hop dong.

NHAN PINH CUA TOA AN:

Can cit vao cdc tai lieu, ching cir c6 trong ho so' vu an da duoc xem xét
tai phién toa, ket qua tranh tung tai phién toa va y kién cua Vien Kiem sat nhdn
dan tinh Binh Thudn, Hoi dong xét xu nhdn thay:

[1] Vé thu tuc t6 tung: Toa an so thim xac dinh quan hé phéap luat tranh
chap va thim quyén giai quyét 13 ding quy dinh tai khoan 3 Piéu 26, diém a
khoan 1 Diéu 35, khoan 1 Piéu 39 ctua B luat T tung dan su;

[2] Xét khang cao ctia nguyén don, bi don.

[2.1] Cin ctr 1oi khai nguyén don Cong ty c6 phan P (goi tat 1a Cong ty
D), bi don Cong ty c6 phan D1 (goi tit 1a Cong ty P1) va tai liéu hd so vu an,
nhan thay:
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- Ngay 29/5/2017, Uy ban nhan dan tinh B ban hanh Quyét dinh chu
truong dau tu s 1416/QD-UBND chap thuan Cong ty D1 lién hop hd diéu hoa,
chinh trang d6 thi va dich vu thwong mai H3, P; Ngay 21/9/2017, Uy ban nhan
dan tinh B ban hanh Quyét dinh s6 2745/QD-UBND phé duyét dd 4n quy hoach
chi tiét (ty 1& 1/500) Khu lién hop hd diéu hoa, chinh trang d6 thi va dich vu
thuong mai H3, P. Ngay 23/9/2020, Uy ban nhan dan tinh B ban hanh Quyét
dinh s6 2344/QD-UBND diéu chinh chu truong dau tu tai Quyét dinh sb
1416/Qb-UBND.

- Ngay 12/7/2017, Uy ban nhan déan tinh B ban hanh Quyét dinh chu
truong dau tu s6 1968/QD-UBND chip thuan Cong ty P1 dau tu du 4n Khu tai
dinh cu khu lién hop ho diéu hoa, chinh trang do thi va dich vu thuong mai H3,
P; Ngay 23/9/2020, Uy ban nhan déan tinh B ban hanh Quyét dinh s6 2344/QD-
UBND diéu chinh chil truong dau tu tai Quyét dinh s6 1968/QD-UBND.

- Ngay 25/01/2019, Cong ty D ky két vai Cong ty B1 hop dong hop tac
phat trién dy an Khu lién hop hd diéu hoa, chinh trang d6 thi va dich vu - thuong
mai H3, tinh Binh Thuén s6 01/2019/HPHT/HUYHOANG-THIENMINH (goi
tat 1a Hop ddng 01). Theo Hop ddng 01, Cong ty P s& gbp vén 25.000.000.000
d6éng (Hai muoi 1am ty ddéng). Cong ty B d3 chuyén cho Céng ty P1 sb tién
11.000.000.000d6ng, trong d6 ngay 25/01/2019 chuyén 8.000.000.000d6ng,
ngay 01/3/2019 chuyén 3.000.000.000d0ng.

- Ngay 25/01/2019, Céng ty D va Cong ty D1 ky két Hop dong hop tac
phat trién dy an Khu lién hop ho diéu hoa, chinh trang d6 thi va dich vu - thuong
mai H3, tinh Binh Thuén s6 02/2019/HPHT/HUYHOANG-THIEN MINH (goi
tat 1a Hop dong 02). Theo Hop dong 02, Cong ty B s& gop von 120.000.000.000
dong (Mot tram hai muoi ty ddng). Cong ty B dd chuyén cho Cong ty D1 sé tién
6.300.000.000d6ng, trong d6 ngay 31/01/2019 chuyén 5.000.000.000dong, ngay
14/02/2019  chuyén  1.000.000.000dong, ngay  22/3/2019  chuyén
300.000.000d0ng.

- Ngay 29/11/2019, Céng ty D va Cong ty D1 ky két Hop dong hop tac
phat trién Dy 4n Khu lién hgp Ho diéu hoa, chinh trang d6 thi va dich vu -
Thuong mai H3, tinh Binh Thuan s6  03/2019/HPHT/HUYHOANG-
THIENMINH (goi tat la Hop dong 03). Theo Hop dong s 03, Cong ty P s& gop
vbn 5.000.000.000d6ng. Tir ngay 21/01/2020 dén ngay 28/5/2020, Cong ty D di
chuyén cho Cong ty D1 s6 tién 2.800.000.000ddng.

[2.2] Theo thoa thuan giira Cong ty P1 va Cong ty D tai hop dong s6 01,
02, 03, Cong ty B hop tac gop von véi Cong ty P1 dé trién khai thyuc hién du &n
Khu lién hop ho diéu hoa, chinh trang do thi va dich vu thwong mai H3, P nén
hop dong sb 01, 02, 03 giita Cong ty P1 va Cong ty D 1a hop dong hop tac theo
quy dinh tai Piéu 504 B luat Dan sy nam 2015: “Hop déng hop tac la sy thoa
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thudn giita cdc ca nhdn, phdp nhdn vé viéc ciing déng gop tai san, cong sirc dé
thuc hién cong viéc nhat dinh cung hwong loi va cung chiu trach nhiém. Hop
dong hop tic phdi dwoc ldp thanh van ban”. Cac Hop dong 01, 02, 03 giita
Cong ty D va Cong ty P1 duoc 1ap bang vin ban. Khi ky két hop ddng, cac bén
tham gia giao dich déu ty nguyén, Cong ty P va Cong ty P1 c6 ning luc phap
luat dan su nén cac hop dong 01, 02 va 03 c6 hiéu lyc phap luat.

Qua4 trinh thyc hién hop déng hop tic, do Cong ty P1 nhiéu lan khong hoan
thanh tién do du 4n nhu d3 cam két. Vi vay, ngay 30/10/2020, tai van phong
Cong ty c¢o phan B, Cong ty P va Cong ty P1 di ky két bién ban thé hién: Cong
ty D1 tiép tuc cam két 1an cudi cung, du an dugc co quan co thim quyén ban
hanh quyét dinh giao dat va quyét dinh diéu chinh quy hoach chi tiét ty 1 1/500
trude ngay 30/11/2020; Trudng hop Cong ty P1 khong thuc hién ding cam két
tién do dy an thi Cong ty B c6 quyén chadm dut hop dong. Cong ty P1 dong ¥
hoan tra toan bo sb tién da nhan tir Cong ty D, hoan tra khoan lgi nhuan, boi
thuong thiét hai, gia tri hop dong chénh 1éch tai thoi diém ky két va thoi diém
thanh 1y hop ddng, chiu phat vi pham va thuc hién cac trach nhiém lién quan
theo hop ddng sé 01, 02 va 03. Ngay 01/11/2020, Cong ty D gui van ban sb
16/2020/TMR vé viéc thong bao cham dit hop déng hop tac va yéu cau thuc
hién trach nhiém lién quan cho Cong ty D1. Ngay 11/11/2020, Coéng ty P1 co
van ban s6 119/Cty HH giri Cong ty P thira nhin d3 nhdn vian ban sb
16/2020/TMR ctia Cong ty P va dong ¥ cham dut hiéu luc cta cac hop dong sb
01, 02 va 03. Vi vay Cong ty D1 phai c6 trach nhi¢m thanh toan cac khoan lién
quan trén co so cac hop dong 01, 02 va 03, cu thé:

-Hop dong s6 01/2019/HPHT/HUYHOANG-THIENMINH (“Hop
dong 01”: Tai khoan 4.3 Diéu 4 cua hop dong cac bén thoa thuan  Truong hop
vi Iy do dy dn khéng thé hoan thanh trong thoi gian hop tdc phdt trién dan dén
bén B khéng thé nhdn dwoc loi nhudn va gid tri vén gép hop tdc phdt trién theo
khodn 4.2 Diéu 4 cia hop dong ndy, thi bén A phdi thuc hién phdan chia loi
nhudn nhw sau: Bén A cam két mirc loi nhudn ma bén B nhdn duoc khi tham gia
g6p von hop tac phat trién dw én la 30%/ndm trén co sé s6 von gép hop tac phat
trién ciia bén B va trén thoi gian thuc gép von phdt trién...”. Nhu vay bén A ¢o
nghia vu hoan trd cho bén B khoan tién gop von; Khoan loi nhuén 30%/nam trén
tong sb tién ma bén B thuc gop, tuong ung voi thdi gop von tir ngdy gop vén
dén ngay cham dat hop dong 11/11/2020, cu thé:

+ SO tién gép vén Cong ty D1 phai hoan tra cho Coéng ty D:
11.000.000.000d0ng.

+ Loi nhuan trén s tién 8.000.000.000d6ng, tir ngay 25/01/2019 dén ngay
11/11/2020 1a 01 nim 09 thang 17 ngay: 8.000.000.000dong x 30%/nim -+
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8.000.000.000ddng x 30%/12théng x 09 thang + 8.000.000.000dng x
30%/365ngay x 17 ngay = 4.311.780.821,92ddng.

+ Loi nhuan trén s6 tién 3.000.000.000 dong, tir ngay 01/3/2019 dén ngay
11/11/2020 14 01 nam 08 thang 10 ngay: 3.000.000.000d6ng x 30%/nim +
3.000.000.000d6ng x 30%/12thang x 08 thang + 3.000.000.000d6ng X
30%/365ngay x 10 ngay = 1.524.657.534,25d0ng.

Tong s6 tién loi nhudn la 4.311.780.821,92dong + 1.524.657.534,25dong
= 5.836.438.356,16dong.

+ Tién 13i cham tra: Tai Diéu 8 cua Hop déng s6 01 céc bén thoa thuin
mirc 131 sudt cham tra 13 45%/nam trén tong sd tién cham thanh toan 1a khong
phil hop v6i quy dinh tai Piéu 357 va khoan 1 Piéu 468 B luat Dan su 2015
quy dinh:

“l. Truong hop bén co nghia vu cham tra tién thi bén do phai tra lai doi
VOi $O tién cham tra twong wng voi thoi gian cham tra.

2. Ldi sudt phat sinh do chdam tra tien dwoc xdc dinh theo théa thudn cia
cac bén nhung khong dwoc vieot qud mikc 1di sudt dwoe quy dinh tai khoan 1
Piéu 468 cia Bé ludt nay;, néu khong co thoa thudn thi thuc hién theo quy dinh
tai khodn 2 Piéu 468 ciia Bo ludt nay.”

Va khoan 1 Diéu 468 Bo luat Dan sy 2015 quy dinh: “Ldi sudt vay do cdc
bén théa thudn. Truong hop cdc bén cé théa thudn vé ldi sudt thi ldi sudt theo
théa thudn khéng dwoc vieot qud 20%/nam cia khodn tién vay, triv truong hop
ludt khdc cé lién quan quy dinh khdc... Truong hop ldi sudt theo théa thudn
vueot qud 1di sudt gidi han dwoc quy dinh tai khodn nay thi mirc 1di sudt vieot qud
khong co hiéu luc”.

Do do, ap dung muc lai suat 20%/nam trén sd tién cham tra va so tién loi
nhudn tong cong 1a 11.000.000.000d6ng + 5.836.438.356,16dong =
16.836.438.356,16d6ng, thoi gian tinh 13i cham tra tir khi cham dat hop dong 1a
ngay 11/11/2020 cho dén ngay xét xtr so tham 18/9/2023 (02 nam 10 thang 07
ngay), cu thé: 16.836.438.356,16d6ng x 20%/Mmim x 02 nam -+
16.836.438.356,16d0ng x 20%/12thang x 10 thang + 16.836.438.356,16d6ng x
20%/365ngay x 07 ngay = 9.605.226.521,55d0ng.

Tong cac khoan tai hop dong s6 01 ma Cong ty P1 phai thanh toan cho
Cong ty D la:  11.000.000.000d6ng + 5.836.438.356,16d6ng +
9.605.226.521,55d6ng = 26.441.664.877,71ddng.

Nguoi bao vé quyén va loi ich hop phap cia nguyén don dé nghi ap dung
murc 131 suat cham tra 45%/mam 1a khong phu hop. Vi quy dinh vé 13i do cham
thanh toan tai Diéu 306 Luat Thuong mai 4p dung ddi véi truong hop cham
thanh toan tién hang hay cham thanh toan thu lao dich vu. Trong trudng hop
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nay, bi don cham thuc hién nghia vu tra tién khi chAm dut hop déng hop tac nén
Tda an so tham ap dung 14i suat theo Piéu 357 va khoan 1 Diéu 468 Bo luat Dan
su 2015 1a c6 co so.

-Hop dong sé 02/2019/HPHT/HUYHOANG-THIENMINH (“Hop
dong 02”: Tai khoan 10.1 Piéu 10 cia Hop dong sb 02 cac bén di thoa thuan
nhu sau “Cdc théa thudn trong hop dong hop tic phdt trién dw dn sé
01/2019/HPHT/HUY HOANG- THIEN MINH ld co sé dé thiét ldp hop dong
hop tdc nay va khéng dwoc hity ngang khi chwa c6 s dong ¥ ciia cdc bén”. Vi
vay, cac thoa thuan vé hoan tra von gbp, chia lgi nhuan tai hop déng s6 01 duge
ap dung dbi v6i hop ddng s6 02. Nhu vay Cong ty D1 ¢6 nghia vu hoan tra cho
Cong ty D khoan tién gép von; Khoan loi nhuan 30%/nam trén téng sb tién ma
bén B thuc gop, trong tng véi thoi gop von tir ngy gop von dén ngay cham dut
hop ddng 11/11/2020, cu thé.

+ SO tién gép von Cong ty D1 phai hoan tra cho Cong ty D:
6.300.000.000d6ng.

+ Loi nhudn trén s tién 5.000.000.000d6ng, tir ngay 31/01/2019 dén ngay
11/11/2020 1a 01 nim 09 thang 11 ngay: 5.000.000.000d0ng x 30%/nim -+
5.000.000.000d6ng x 30%/12thang x 09 thang + 5.000.000.000d6ng x
30%/365ngay x 11 ngay = 2.670.205.479,45d0ng.

+ Loi nhuan trén sé tién 1.000.000.000 ddong, tir ngay 14/02/2019 dén
ngay 11/11/2020 1a 01 nam 08 thang 28 ngay: 1.000.000.000dong x 30%/nim +
1.000.000.000d6ng x 30%/12thang x 08 thang + 1.000.000.000d6ng X
30%/365ngay x 28 ngay = 523.013.698,63d0ng.

+ Loi nhuén trén sb tién 300.000.000 dong, tir ngay 22/3/2019 dén ngay
11/11/2020 13 01 nim 07 thang 20 ngay: 300.000.000d0ng x 30%/nam +
300.000.000d6ng x 30%/12thang x 07 thang + 300.000.000dong X
30%/365ngay x 20 ngay = 147.431.506,85d6ng.

Tong sé tién loi nhudn la 2.670.205.479,45d6ng + 523.013.698,63d6ng +
147.431.506,85d6ng = 3.340.650.684,93d0ng.

+ Tién 14i cham tra: Tai Piéu 8 cua Hop ddng sé 02 cac bén thoa thuan
murc 13i suat cham tra 1a 15%/nam trén tong sb tién cham thanh toan 1a phu hop
v6i quy dinh tai Piéu 357 va khoan 1 Piéu 468 Bo luat Dan su 2015 quy dinh.
Vi véy tién 14i cham tra trén so tién 6.300.000.000d0ng + 3.340.650.684,93d0ng
= 9.640.650.684,93d0ng, tir ngay 11/11/2019 dén ngay 18/9/2023 (02 nam 10
thang 07 ngdy) 1a: 9.640.650.684,93ddng x 15%/mam x 02 nim +
9.640.650.684,93d6ng x 15%/12thang x 10 thang + 9.640.650.684,93d6ng x
15%/365ngay x 07 ngay = 4.125.009.919,78ddng.

Tong cac khoan tai hop dong s6 02 ma Cong ty P1 phai thanh toan cho
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Cong ty P la:  6.300.000.000d6ng + 3.340.650.684,93dong +
4.125.009.919,78d6ng = 13.765.660.604,71dong.

-Hop dong sé 03/2019/HPHT/HUYHOANG-THIENMINH (“Hop
dong 03”: Cong ty P di chuyén cho Cong ty DI tong sd tién
2.800.000.000d6ng. Do hop dong chim dit nén Cong ty D1 phai hoan tra lai
cho Cong ty D s tién 2.800.000.000dong.

+ Tai khoan 4.3 Diéu 4 hop dong sd 03 cac bén da thoa thuan gia tri cla
Hop ddng nay 1a 5.000.000.000d6ng; Tai khoan 8.2.2 Diéu 8 hop dong 03 cac
bén da thoa thuan “... Bén A phdi hoan trd khodn tién tam vmg cho bén B, bén vi
pham sé phdi chiu phat 8% gid tri hop dong nay”. Do Cong ty P1 vi pham
nghia vy lam cho Hop ddng nay khong thé thuc hién dugc nén Cong ty D1 phai
chiu phat vi pham theo théa thuan la 8% x 5.000.000.000(‘16ng =
400.000.000d6ng.

+ Tién 1ai cham tra: Tai khoan 8.2.2 Piéu 8 hop dong sb 03 cic bén da
thoa thuan “Bén vi pham chiu muc ldi suat 15%/mam trén téng s tien cham
thanh toan twong ung voi thoi gian chdm tra”. Vi vay, Cong ty P1 phai tra 1ai
cham thanh toan tong sb tién 2.800.000.000dong + 400.000.000ddng =
3.200.000.000d6ng tir ngdy cham dut hop dong 11/11/2020 dén ngay xét xir so
tham 18/9/2023 (02 nam 10 thang 07 ngay) 1a: 3.200.000.000dong x 15%/nam x
02 nam + 3.200.000.000dong x 15%/12thang x 10 thang + 3.200.000.000d6ng x
15%/365ngay x 07 ngay = 1.369.205.479,45d6ng.

Téng cac khoan tai hop dong s6 03 ma Cong ty D1 phai thanh toan cho
Cong ty D 1a: 2.800.000.000 dong + 400.000.000 dong + 1.369.205.479,45d0ng
= 4.569.205.479,45d0ng.

Nhu vay Cong ty D1 phai thanh toan cho Cong ty P cac khoan tién theo
03 hop dong, tong cong 13: 26.441.664.877,71ddng + 13.765.660.604,71ddng +
4.569.205.479,45d6ng = 44.776.530.961,88dong. Cong ty P1 da tra cho Cong
ty B s6 tién 100.000.000d0ng loi nhudn nén dugc trir vao so tién phai tra, sb tién
con phai thanh toan 1a 44.776.530.961,88d6ng - 100.000.000dong =
44.676.530.961,88d0ng.

Tda an cip so tham xét xir budc Cong ty D1 phai tra cho Cong ty D khoan
tién lgi nhuan theo hop dong s6 01 va 02 tir ngay cham dut hop dong dén ngay
xét xir so tham 1a khong dung, vi khi hai bén da cham dat hop dong thi khong
thé phat sinh loi nhuén tir hop dong.

[2.3] D6i voi yéu cau bdi thudng thiét hai do vi pham hop dong:

Theo khoan 2 Piéu 419 Bo luat Dan sy ndm 2015 quy dinh thiét hai duoc boi
thuong do vi pham hop dong nhu sau: “Nguwoi c¢é quyén cé thé yéu cau boi
thuwong thiét hai cho lgi ich ma lé ra minh sé dwoc huong do hop do”‘ng mang lai.
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Nguoi ¢é quyén con c6 thé yéu cau nguoi ¢é nghia vu chi tra chi phi phat sinh
do khéng hoan thanh nghia vu hop dong ma khéng tring Idp véi mikc boi
thwong thiét hai cho lpi ich ma hop dong mang lai”. Cong ty B yéu cau Cong ty
D1 bdi thiét hai theo hop déng s6 01, 02, 03 bao gé)m:

+ Tién l4i suat vay Ngan hang thuong mai c¢6 phan V cua s6 tién thuc vén
g6p 20.100.000.000 ddng 1a 13.431.267.123d6ng.

+ Céac chi phi khac phat sinh khi thuc hién 03 hop déng ma Cong ty D da
chi phi 14 196.694.654d6ng.

+ Tién luong nhan vién Cong ty B di chi tra trong sudt thoi gian hop tac
v6i Cong ty P1 dé phuc vu cho viéc phat trién du 4n 13 17.652.219.824ddng.

Nhén thay cic yéu cau bdi thuong néu trén cua Cong ty D 1a khong c6 co so,
khong dang quy dinh tai khoan 2 Piéu 419 B luit Dan sy nam 2015 nén khong
dugc chap nhan. Vi cac yéu cau néu trén 1a chi phi dau tu khi thuc hién hop
dong hop tac, da dugc Hoi dong xét xir xem xét khi giai quyét yéu cau hoan tra
lg1 nhudn, phat vi pham va lai sut tai 03 hop déng. Toa an cép so tham chép
nhan mot phan yéu cau bdi thuong néu trén 1a khong co co s6.

[3] Vé bién phap khan cip tam thoi: Ngay 24/5/2023, Toa an so tham ra
Quyét dinh ap dung bién phap khan cp tam thoi s6 01/2023/QD-BPKCTT cam
xuat canh d6i véi 6ng Nguyén Quang H2. Pén ngay xét xir so tham, khong co
cin ctr thay doi, hay bo bién phap khan cip tam thoi dang dugc ap dung nhung
Toa an cép so tham khéng tuyén tiép tuc duy tri bién phap khan cip tam thoi
dang duoc ap dung 1a thiéu sot.

Ngoai ra, Toa 4n cap so tham chap nhan mdt phan yéu cau khai kién ciia nguyén
don nhung khong tuyén rd phan yéu cau khoi kién cua nguyén don khong dugce
chap nhan la thiéu sot.

Tu nhitng nhan dinh trén, xét khang cdo ctia nguyén don, bi don 1a c6 co s chap
nhan mot phan. Hoi dong xét xtr phuc tham stra ban an so tham nhu dé nghi cta
Vién kiém sat nhan dan tinh Binh Thuan.

[4] V& an phi: Nguyén don phai chiu 4n phi dan su so thim trén sé tién
khong duogc chép nhan; Bi don phai chiu an phi dan sy so tham trén sb tién
nguyén don duogc chip nhan; Nguyén don va bi don khong phai chiu 4n phi dan
su phuc tham.

Vi cac 1€ trén,
QUYET PINH:

Can ctr khoan 2 Diéu 308, khoan 1 Diéu 309 B6 luat T tung dén sy;

Chép nhin mot phan khang céo cua nguyén don Cong ty c¢b phan D.
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Chap nhan mot phan khang cdo cua bi don Cong ty c6 phan D1.

Stta mot phan Ban 4an kinh doanh thwong mai so thim sd:
08/2023/KDTM-ST ngay 18 thang 9 nam 2023 ctia Toa an nhan dan thanh phd
Phan Thiét.

Ap dung Diéu 117, Diéu 357, Diéu 419, Biéu 422, Diéu 468, Diéu 504 Bo
luat Dan sy nam 2015; Khoan 1 Piéu 13 Nghi quyét 01/2019/NQ-HPTP ngay
11/01/2019 cua Hoi déng tham phan Toa an nhan dan tdi cao huéng dan ap
dung mot $6 quy dinh cua phap luat vé 13, 13i suét, phat vi pham; Khoan 1,
khoan 2 Piéu 26, khoan 2 Piéu 29 Nghi quyét s6 326/2016/UBTVQH ngay
30/12/2016 cua Uy ban Thuong vu Quéc hoi quy dinh vé muc thu, mién, giam,
thu, ndp, quan 1y va sir dung an phi va 1€ phi Toa an.

Tuyén xu:

1. Chap nhan mdt phan yéu cau khdi kién ctia nguyén don Céng ty cd
phan b.

Budc Cong ty cd phan D1 phai thanh toan cho Cong ty c6 phan D sb tién
tong cong 1a 44.676.530.962d6ng (Bdén muoi bdn ty sau trim bay muoi sau triéu
nam trim ba muoi nghin chin trim sdu muoi hai déng). Trong d6: S6 tién tai
hop dong 01 1a 26.341.664.877d6ng (Hai muoi sau ty ba trim bén muoi mot
triéu sau trim sau muoi bon nghin tAm trim bay muoi bay dong); S6 tién tai hop
ddng 02 1a 13.765.660.604d6ng (Mudi ba ty bay trim sau muoi lam triéu sau
trim sdu muoi nghin sau trim 1é bon dong); So tién tai hop dong 03 la
4.569.205.479d6ng (Bbn ty nam trim sau muoi chin triéu hai trim 1& nim nghin
bbn trim bay muoi chin dong).

Ké tir ngay tiép theo cia ngdy xét xir so tham cho dén khi thi hanh xong,
bén phai thi hanh an con phai chiu khoan tién 1i cta s6 tién con phai thi hanh an
theo mirc 14i suat ciia cac bén thoa thuan tai mdi hop dong nhung phai phu hop
v6i quy dinh cua phap luat, néu khong co thoa thuén vé murc 13i suét thi quyét
dinh theo mutrc 1ai suét quy dinh tai khoan 2 Diéu 468 cua Bo luat Dan su nim
2015.

2. Khong chip nhan yéu cau khoi kién ctia nguyén don Cong ty c¢d phan D
doi Cong ty c6 phan D1 bdi thuong s tién 50.791.008.733d0ng (Ndm muoi ty
bay tram chin muoi mot triéu tdm nghin bay tram ba muoi ba dong).

3. Vé bién phap khan cap tam thoi: Tiép tuc duy tri bién phap khan cap
tam thoi tai Quyét dinh s6 01/2023/QD-BPKCTT ngay 24/5/2023 cta Toa 4n
nhan dan thanh phé Phan Thiét vé ap dung bién phap khan cap tam thoi cam
xuat canh ddi véi ngudi cé nghia vu.

4. V& an phi:
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- Cong ty c¢d phan P phai chiu 158.791.009d6ng (Mot trim nim muoi tim
triéu bay tram chin muoi mot nghin chin dong) 4n phi kinh doanh thuong mai so
tham, duoc trir sb tién 441.283.00066ng (Bén tram bon muoi mét tridu hai trim
tam muoi ba nghin) tam Umg an phi do Cong ty c6 phan P ndp theo bién lai thu
tién s6 0015428 ngay 22/02/2023 cua Chi cuc Thi hanh 4n dan su thanh phd
Phan Thiét. Hoan tra cho Cong ty c6 phan P s tién 282.491.991d6ng (Hai tram
tdm muoi hai triéu bon traim chin mwoi mét nghin chin trim chin muoi mot
d6ng) tam tmg an phi;

- Cong ty c6 phan P1 phai chiu 152.676.531ddng (Mot trim nim muoi
hai triéu sdu trim bay muoi sau nghin nim trim ba mwoi mét déng) an phi kinh
doanh thuong mai so thim. Puoc trir sb tién 2.000.000d6ng (Hai triéu dong)
tam ung an phi do Cong ty c6 phan P1 ndp theo bién lai thu tién sb 0018733
ngay 03/10/2023 va 0018830 ngay 13/10/2023 cua Chi cyc Thi hanh &n dan su
thanh phd Phan Thiét. Cong ty cd phan PI1 con phai chiu sb tién
150.676.531ddng (Mot trim nam muoi triéu sau trim bay muoi siu nghin nam
tram ba muoi mét dong) an phi kinh doanh thuong mai so tham.

- Cong ty c¢b phan P khong phai chiu 4n phi kinh doanh thwong mai phuc
tham. Hoan tra cho Cong ty c6 phan P s6 tién 2.000.000dong (Hai triéu dong)
tam Ung an phi theo bién lai thu tién s6 0018728 ngay 26/9/2023 va 0018799
ngay 09/10/2023 ctia Chi cuc Thi hanh an dan su thanh phd Phan Thiét.

- Cong ty cO phan D1 khong phai chiu 4n phi kinh doanh thuong mai phuc
tham.

5. Truong hop ban an, quyét dinh duoc thi hanh theo quy dinh tai Piéu 2
Luat thi hanh an dan sy thi nguoi dugc thi hanh dn dan sy, nguoi phai thi hanh
an dan su c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén
thi hanh an hodc bi cudng ché thi hanh an theo quy dinh tai cac Piéu 6, 7, 7a, 7b
va 9 Luat thi hanh an dan sy, thoi hi€u thi hanh an dugc thuc hién theo quy dinh
tai Diéu 30 Luat Thi hanh an dan su.

Ban an phuc tham c6 hiéu luc phap luit ké tir ngay tuyén an (ngdy
11/4/2024).

Noi nhén: TM. HQI PONG XET XU PHUC THAM
- VKSND tinh Binh Thuan; THAM PHAN - CHU TQA PHIEN TOA
- TAND Tp.Phan Thiét;

- Chi cuc THADS Tp . Phan Thiét;

- Puong su;

- Luu: ho so.

Vi Duirc Hung
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