TOA AN NHAN DAN CAP CAO  CONG HOA XA HQI CHU NGHIA VIET NAM
TAI PA NANG Péoc lap - Tw do - Hanh phiic

Ban 4n sb: 08/2024/KDTM - PT
Ngay: 24-4-2024

Vi: “Tranh chdp giita cdc thanh
vién cua cong ty voi nhau lién quan
dén hoat dong cua cong ty”

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI PA NANG

- Thanh phan Hpi dong xét xir phiic thdm gom co:
Thdm phan - Chii toa phién téa:  ong Vii Thanh Liém
Cdc Thiam phdn: ong Lé Ty
6ng Nguyén Viin Tao

- Thw ky phién toa: 5ng Pham Minh Hoang, Thu ky Toa an nhan dan cip
cao tai Pa Ning

- Pai dién Vign kiém sdt nhdn din cdp cao tai Pa Niang tham gia phién
toa:. ong Nguyén Xuan Thanh, Kiém sat vién.

Ngay 24 thang 4 nam 2024, tai tru s& Toa an nhan dan cap cao tai
Pa Ning, xét xtr phuc tham cong khai vu an kinh doanh thuong mai thy 1y s6
11/2023/TLPT-KDTM ngay 15 thang 11 nam 2023 vé viéc “Tranh chdp giita
cdc thanh vién ciia céng ty véi nhau lién quan dén hoat dong ciia céng ty”.

Do Ban 4n kinh doanh thuong mai so tham sé 02/2023/KDTM-ST ngay
04/8/2023 cua Toa an nhan dan tinh Gia Lai bi khang cao.

Theo Quyét dinh dua vu an ra xét xtr s6 533/2024/QP-PT ngay 27 thang 3
nam 2024, gitra cac duong su:

- Nguyén don: 6ng Nguyén Thanh Y; dja chi: 5 P, phuong T, thanh phd P,
tinh Gia Lai. Ving mit.

Nguwoi dai dién theo ity quyén cia éng Nguyén Thanh Y: 6ng Thai Duy
A,; dia chi: C P, phuong T, thanh phd P, tinh Gia Lai. C6 mat.

Nguoi bao vé quyén loi ich hop phdp cho nguyén don: Ong Nguyén Duy
H, luat su, Van phong L thudc Poan luat su tinh G

Dia chi: SO A, duong Q, phuong I, thanh phé P, tinh Gia Lai. C6 mat.

- Bi don: ba Phan Thi Thanh X - Giam dbc Cong ty cb phan T2; dia chi:
G H, t6 dan phé G, thi tran P, huyén P, tinh Gia Lai. Vang mat

Nguoi dai dién theo ity quyén ciia bi don: dng Ho Vian T; dia chi: G H, thi
tran P, huyén P, tinh Gia Lai. C6 mat.
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Ngueoi bdo vé quyén va loi ich hop phdp ciia bi don: 6ng Cao Anh N; luat
su, Cong ty L1 thudc Poan luat su tinh K; dia chi: D -31 Puong S6 H khu db thi
L, phuong P, thanh phé N, tinh Khanh Hoa. C6 mat.

- Ngwoi c6 quyén loi nghia vu lién quan:

1. Ba Nguyén Thi Bao T1; dia chi: D T, to A, phuong C, thi xd A, tinh Gia
Lai. Co6 mat.

2. Cong ty cd phﬁn T2; dia chi: G H, t6 dan phé G, thi trin P, huyén P,
tinh Gia Lai.

Nguoi dai dién theo ity quyén ciia Cong ty c6 phan T2: ong HO Vin T;
dia chi: G H, thi trin P, huyén P, tinh Gia Lai. C6 mit.

* Ngwoi khdng cdo: bi don ba Phan Thi Thanh X, Giam dbc Cong ty ¢
phan T2 va ngudi co quyén loi, nghia vu lién quan ba Nguyén Thi Bao T1, Cong
ty ¢O phan T2

NOI DUNG VU AN:

1. Nguyén don va nguoi dai dién theo 1y quyén ciia nguyén don trinh bay:

Cong ty ¢ phan T2 di duoc Phong Ping ky kinh doanh, So Ké hoach va
Pau tu cdp Gidy chung nhan Pang ky doanh nghiép Cong ty cd phan. M3 sb
doanh nghiép: 5901029359; dang ky thay ddi lan thir 4 ngay 29/07/2020. Ngudi
dai dién theo phap luat cua cong ty 1a ba Phan Thi Thanh X, chirc danh: Giam
doc

Mot trong cac hoat dong kinh doanh cua Cong ty c0 phan T2 1a khai thac
cat,... Chung t61 (ba thanh vién la c6 dong sang lap) dd mua mo cat tu Cong ty
TNHH Mot thanh vién T2 tur thang 6/2020, sau d6 ching toi tién hanh thu tuc
dang ky thay doi (cap giay ngay 29/7/2020). Ba Phan Thi Thanh X trudc kia la
Chu tich kiém Giam doc Cong ty TNHH MTV T2 nay ti€p tuc dam nhiém chirc
vy Gidm doc. Cong ty co phan T2 khi hinh thanh chi ¢6 ba (03) c6 dong sang
1ap gom:

-Phan Thi Thanh X;

-Nguyén Thi Bao T1;

-Nguyén Thanh Y.

To1 da da gop vbn 3.000. 000.0004, bang 1/3 tong s6 von gop ciia Cong ty
(Danh sach c6 dong Cong ty cd phan do ba Phan Thi Thanh X lap ngay
2717/2020). Twr khi thanh 1ap cong ty co phan dén nay cong ty van chi c¢6 ba co
dong va phan dong gép cta ba co dong van bang nhau. Giai doan dau cong ty
hoat dong binh thuong, dén thang 10/2021 thi Giam dbc Phan Thi Thanh X bac
bo quyén c6 dong cua to1, cu thé ba X:

-Khéng cho t6i tham gia cong viéc khai thac cat cua Cong ty, khong chia
cho t61 phan lgi nhuan cua Cong ty;

-Tu ¥ hop tac vé1 ngudi ngoai Cong ty, buon ban cat khai thac duoc khong
0 rang;
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- Ty diéu hanh sir dung tai san cua Cong ty, moc nbi véi ngudi ngoai khai
thac cat ngoai vi tri mo dugc cip phép, diu nay di gy thiét hai va that thoat tai
san cua Cong ty.

~ Chinh vi nhimg 1y do trén, t61 khai kién yéu cau Toa an giai quyét nhimg
van dé sau:

-Budc Giam dbc Phan Thi Thanh X cham dut hoat dong khai thac cat ngoai
pham vi gidy phep, khong dugc hop tac voi nguoi ngoai khi chua duge su théng
nhat cia ba co dong sang 1ap (va dang 1a thanh vién gop von cong ty). Trong

truong hop cac co quan churc nang phat hién viéc khai thac cat 1au ca nhan ba
Phan Thi Thanh X phai chiu hoan toan trach nhi¢m.

-Budc Gidm ddc Phan Thi Thanh X cong khai s6 liéu kinh doanh va loi
nhudn cua cong ty va phan chia nhu da phan chia trudc day; phai thanh toan cho
t6i phan loi nhuan ba thang tir thang 1/2022 (ma ba X di don phuong cit bo).
Theo s6 liéu tam tinh thi loi nhuén 1a 750.000.000 dong (gom thang 1, 2 va 3
nam 2022) trong d6 phan phai chia cho t6i 1a 250.000.000 dong.

-Budc Giam dbc Phan Thi Thanh X phai to chitc cudc hop tap thé dé thong
nhét hoat dong kinh doanh, phai dugc su théng nhét cta tit ca cac thanh vién
g6p von ctia cong ty. Trong hoat dong kinh doanh phai cong khai, phai tuan thi
quy dinh cua Nha nudc (phai st dung tai khoan cua Cong ty, phai cong khai tai
chinh).

Tai don khoi kién bd sung ngay 24-11-2022, nguyén don bd sung yéu cau
khéi kién theo d6 nguyén don yéu cau Toa an:

Bugc Giam dbc Phan Thi Thanh X thanh toan cho co dong Nggyén Thanh
Y phan loi nhuan cua Cong ty c6 phan T2 ké tir thang 1 nam 2022 dén thang 10
nam 2022 va tir thang 11 nam 2022 tr¢ ve sau.

2. Nguoi dai di¢n theo uy quyén cua bi don la 6ng H6 Van T va nguoi bdo
vé quyén va loi ich hop phdp cua bi don trinh bay:

2.1.Vé yéu cau khéi kién ciia nguyén don

Nam 2020, Cong ty C6 phan T2 thanh 1ap theo G1ay ching nhan dang ky
doanh nghi¢p s6 5901029395 do So Ké hoach va Dau tu tinh G cap ngay
29/7/2020 véi 03 cd dong sang 1ap duoc diang ky, bao gdm: Ba Phan Thi Thanh
X 1a Giam doc cong ty, ba Nguyén Thi Bio T1, ong Nguyén Thanh Y. Cén cu
vao Danh sach dang ky cb dong ngay 27/7/2020 thi ba Nguyen Thi Bao T1, 6ng
Nguyen Thanh Y, moi nguoi gop von, dang ky mua 300.000 co phan, tuong ing
s6 tién 3.000.000.000 dong. Trén thyc té, ba Phan Thi Thanh X va ba Nguyén
Thi Bao T1 d3 hoan thanh nghia vy tai chinh doi véi Cong ty. Ké tir khi thanh
lap cong ty cho dén nay, Cong ty chi dua vao ngudn vén ciia 02 ca nhan 14 ba
Phan Thi Thanh X va ba Nguyén Thi Bao T1 dé duy tri hoat dong kinh doanh,
chi trd luong cho cong nhan vién va nhiing chi phi khac phat sinh, v.v..

Tu trude dén nay, 6ng Nguyén Thanh Y khong dong gop, thanh toan bat ky
khoan tién nao cho Céng ty. Do d6, Cong ty rat bat ngd trudc su viée nguyén
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don 1a 6ng Nguyén Thanh Y cho rang minh ciing 1a c¢6 dong cia Cong ty va co
loi ich trong Cong ty. Trong vu &n nay, nguyén don khéi kién yéu cau nhu sau:

-Yéu cau toi voi tu cach la Giam dbc cong ty phai cham dut hoat dong khai
thac cat ngoai pham vi gidy phep, khong duoc hop tac voi ca nhan, t6 chirc khac
khi ¢6 dong sang 1ap khong dong thuan va phai chiu trach nhiém trudc phap
luat.

-YéL} cau toi phai cong khai s6 liéu kinh dganh va thanh toan loi1 nhuan 03
thang ké tur thang 01/2022 — 03/2022 voi s6 tién chia cho nguyén don la
250.000.000 dong.

- Yéu cAu tdi td chirc cude hop dé théng nhat hoat dong kinh doanh. Nhu
vay, nguyén don khéi kién dua ra cac yéu cau xoay quanh trach nhi¢ém ctia Giam
doc cong ty va dua ra yéu sach doi thanh toan 191 nhuan.

2.2.Vé viéc xdc dinh nguyén don khéng phdi la ¢6 dong ciia Cong ty cd phan
T2.

Vao thoi diém thanh 1ap Cong ty C6 phan T2 thi Luat Doanh nghiép nim
2014 dang c6 hiéu luc thi hanh. Piéu 112 Luat Doanh nghiép nim 2014 quy
dinh vé viéc loai bo tu cach co dong cong ty dbi voi truong hop khong thanh
toan tién gop von, mua cb phan theo quy dinh phéap lut hodc theo thoa thuan
giita cac bén nhu sau: Cac ¢6 dong phai thanh toan du s6 co phan da dang ky
mua trong thoi han 90 ngay ké tir ngay duoc cap Gidy ching nhan dang ky
doanh nghiép, trir truong hop Piéu 1& cong ty hodc hop dong dang ky mua co
phan quy dinh moét thoi han khac ngan hon. Truong hop sau thoi han 90 ngay ké
tir ngay dugc cip Gidy chimg nhan ding ky doanh nghiép hodc sau thoi han
dugc cac bén thoa thuén trong Piéu 1é cong ty hoac hop dong ding ky mua co
phan néu thoi han d6 ngan hon 90 ngay thi co dong chua thanh toan s6 o phan
d3 dang ky mua dwong nhién khong con 1 ¢6 dong cua cong ty va khong duoc
chuyén nhuong quyén mua cb phan d6 cho nguoi khac.

Ngoai ra, khodn 1 va khoan 2 Diéu 51 Nghi dinh s6 108/2018/ND-CP ngay
23/8/2018 vé dang ky doanh nghiép quy dinh nhu sau:

-Co dong sang lap quy dinh tai khoan 2 Diéu 4 Luat Doanh nghiép nam
2014 la c6 dong sang lap dugc ke khai trong Danh sach c6 dong sang 1ap va nop
cho Phong Pang ky kinh doanh tai thoi diém dang ky thanh 1ap doanh nghiép.

-Co dong sang lap chua thanh toén so c6 phan d3 ding ky mua s& duong
nhién khong con 1a c6 dong cong ty theo quy dinh tai diém a khoan 3 Diéu 112
Luat Doanh nghiép nam 2014 va bi xda tén khoi Danh sach cd dong sang lap
cua cong ty.

Nhu vy, Luat Doanh nghiép nim 2014 d4 khong thira nhan tu cach c6 dong
cong ty cua 6ng Nguyén Thanh Y ké tir thoi diém trudc khi Luat Doanh nghiép
nam 2020 co6 hi¢u lyc thi hanh. Trong vu an nay, Luat Doanh nghiép nam 2014
va Nghi dinh s6 108/2018/ND-CP ngay 23/8/2018 vé ding ky doanh nghiép la
van ban quy pham phap luat duoc ap dung dé xac dinh tu cach c6 dong cia cac
thanh vién va giai quyét tranh chip phat sinh. Theo quy dinh Lu4t Doanh nghiép
nam 2014, ba Phan Thi Thanh X va ba Nguyén Thi Bao T1 1a ngudi sang lap
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cong ty. Riéng dbi voi ong Nguyen Thanh Y 1a nguoi cung dugc dang ky ké
khai trong Danh sach dang ky c6 dong ngay 27/7/2020, tir trudce dén nay van
khong thyuc hién nghia vy thanh toan tién gop von, mua c6 phan nén dng Nguyén
Thanh Y khong phai 14 c6 dong ctia Cong ty.

Luat Doanh nghiép nam 2020 quy dinh cd dong, nhom co dong chi dugc
quyén khoi kién trong cac truong hop quy dinh tai khoan 1 Piéu 166 Luat
Doanh nghiép nam 2020 néu c6 dong, nhom cd dong d6 s hitu it nhat 01% tong
s6 ¢6 phan pho thong cua Cong ty. Tuy nhién, ong Nguyen Thanh Y da khong
thanh toan tién 20p vbn, mua c6 phan, nén 6ng Nguyén Thanh Y mic nhién
khong phai 1a ¢ dong ctia Cong ty va mic nhién bi x6a tén khoi Danh sach co
dong sang lap cong ty. Do do, ong Nguyén Thanh Y khong dugc phep khai kién
Giam dbc hodc dua ra yéu sach doi phan chia loi nhuan hodc bat cr yéu sach
nao d6i vdi Cong ty. Tir trude dén nay, Cong ty CO phan T2 chua bao gid thira
nhan 6ng Nguyén Thanh Y 14 c¢6 dong ciia Cong ty.

S& di trong Danh sach dang ky c6 dong ngay 27/7/2020 c6 ghi thong tin vé
nhan than cta nguyén don 1a vi day 14 tha tuc hanh chinh khi tién hanh thu tuc
thanh 1p doanh nghiép, chir khong co y nghia xac dinh 6ng Nguyen Thanh Y la
cb dong cua Cong ty. Vén dé quan trong xac dinh tu cach c6 dong cua Cong ty
1a viéc ong Nguyén Thanh Y c6 thanh toan tién gop von, mua cb phan trén thuc
té hay khong. Tir trudc dén nay, Cong ty T2 khang dinh rang khong nhan duoc
bat ky khoan tién nao cua ong Nguyén Thanh Y va ciing khong c6 van ban nao
xac nhan tu cach co dong cua ong Nguyen Thanh Y. Néu nguyén don 1a ong
Nguyén Thanh Y cho rang da thanh toan tién gop von, mua cd phan cho Cong ty
thi nguyén don phai c6 nghia vy chimg minh bang viéc cung cap bién ban giao
nhan tién gitta nguyén don va Cong ty H2 phai c6 nghia vu cung cap van ban co
xac nhan cua Cong ty vé viéc nguyén don da thanh toan tién goép von, mua cd
phan dé tro thanh c6 déng cua Cong ty.

3.3. Vé viéc tra lai don khéi kién va dinh chi giai quyét vu dn.

V& mit td tung, van dé quan trong dat ra trong vu an nay la Tea an nhan dan
tinh Gia Lai s€ tra lai don khoi kién cho nguyén don va ra quy¢t dinh dinh chi
giai quyét vu an vi ly do:

-Nguoi khoi kién khong ¢6 quyén khéi kién hodic chua du dicu kién khoi
kién theo quy dinh cua phép luat. Tai khoan 1 Biéu 192 BJ luat T6 tung dan su
nam 2015 quy dinh nhu sau:

“Pieu 192. Tra lai don khéi kién, hdu qua cua viéc tra lai don khoi kién:

1. Tham phdn tra lai don khéi kién trong cdc truong hop sau ddy:

&) Nguoi khoi kién khong co quyén khoi kién theo quy dinh tqi Piéu 186 va
Diéu 187 cua B¢ ludt nay hodac khong co du nang lyc hanh vi to tung dan su;

b) Chura c6 di diéu kién khdi kién theo quy dinh cia phdp ludt.

_Chura ¢ du diéu kién khéi kién la truong hop phdp ludt co quy dinh vé cdc
dieu kién khoi ki_efn nhung nguoi khoi kién da khoi kién dén Toa an khi con thiéu
mot trong cac diéu kién do.”.
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Trong vu 4n ndy, toi cho rang Tda 4n nhan déan tinh Gia Lai can phai xé4c
dinh nguyén don chua du diéu kién khoi kién theo quy dinh cta phap luat. Boi
Ig, ngay ca Diéu 113 Luat Doanh  nghiép nam 2020 ciing quy dinh nghia vy cta
cac c6 dong phai thanh toan du s6 ¢b phan di dang ky mua trong thoi han t6i da
90 ngay ké tir ngay duogc cap Glay ching nhan dang ky doanh nghiép, trur truong
hop Dleu 1é cong ty hodc hop dong ding ky mua ¢ phan quy dinh mot thoi han
khac ngan hon. Trong thot han tir ngay cong ty dugc cap Glay ching nhén dang
ky doanh nghi¢p dén ngay cudi cung phai thanh toan du s6 co phan da dang ky
mua, s6 phiéu biéu quyét cua cac cd dong duoc tinh theo s6 ¢6 phan phd thong
d3 dugc dang ky mua, trir truong hop Diéu 16 cong ty c6 quy dinh khac. Néu cb
dong chua thanh toan hodc chua thanh toan du so ¢6 phan da dang ky mua phai
chiu trach nhiém twong Gmg véi tong ménh gia c6 phan da dang ky mua di véi
cac nghia vu tai chinh cua cong ty phat sinh trong thoi han 90 ngay ké tr ngay
duogc cap Gidy chimg nhan diang ky doanh nghiép hoic thoi han khac ngan hon.

Nhu vay, Luat Doanh nghiép ndm 2020 cting nhu Luat Doanh nghiép nam
2014 quy dinh trong moi truong hop sau thoi han 90 ngay ké tir ngay cdp Gidy
chtng nhan dang ky doanh nghiép, néu c4 nhén, to chirc chua thuc hién nghia
vu thanh toén tién gép v6n, mua c6 phan thi Luat Doanh nghiép nam 2020 ciing
nhu Luat Doanh nghiép nim 2014 mic nhién khong xem 1a c6 dong cua Cong
ty. Tham chi, khoan 5 Piéu 113 Luat Doanh nghi¢p ndm 2020 quy dinh rd diéu
kién co ban dé nguoi gop von tro thanh cO dong clia cong ty 1a phai thanh toan
tién gop von va thoi dlem trg thanh c6 dong cia cong ty 1a ké tir thoi diém da
thanh toan viéc mua c6 phan. Hién nay, Cong ty T2 di thanh lap tron 02 nim
nhung 6ng Nguyén Thanh Y van khong thanh toan tién gbp vén, mua co phan
nén khong thé xem 13 c6 dong cua Cong ty.

Theo quy dinh B§ luét T tung dan sy ndm 2015 thi nguyén don phai co
nghia vu cung cap cic tai liéu ching cir dé chimg minh rang minh 1a ¢6 dong
cua Cong ty. Tai Piéu 91 Bo luat Té tung dan sy ndm 2015 quy dinh: “Puwong
s co yéu cau Toa dn bao vé quyén va loi ich hop phap cua minh phai thu thép,
cung cap, giao ngp cho Toa an tai li¢u, ching cir dé chitng minh cho yéu cdu do
la ¢6 cdn cik va hop phdp". Do d6, néu nguyén don khong cung cp duoc tai lidu
chtng ctr dé chimg minh tu cach ¢ dong ctua Cong ty thi Toa an nhan dan tinh
Gia Lai phai x4c dinh vu an nay thudc truong hop chua co du diéu kién khoi
kién theo quy dinh phap luat.

Pé 1am 6 hon lap luan xac dinh nguyén don chua c6 du diéu kién khoi kién,
t61 xin vién dan thém huéng din cua Hoi dong tham phan Toa an nhan dan toi
cao quy dinh tai Dleu 3 Nghi quyét s6 04/2017/NQ-HPTP ngay 05/5/2017 v/v
huéng dan mot sb quy dinh tai khoan 1 va khoan 3 Piéu 192 B6 luat TH tung
dan sy nam 2015 vé tra lai don khéi kién, quyen ndp don khoi kién lai vu an quy
dinh nhu sau: “Vé chua cé dii dieu kién khéi kién theo quy dinh cua phadp luat
quy dinh tai diém b khoan 1 Piéu 192 B¢ ludt Té tung dan su nam 2015: Chua
c6 dii diéu kién khoi kién theo quy dinh cua phap luat la truong hop phdp luat 16
tung dan su, phdp ludt khac c6 quy dinh vé cdc diéu kién dé co quan, to chire, cd
Nhan khoi kién yeu cau Toa dn bdo vé quyén va loi ich hop phdp ciia minh hodc
bdo vé quyén va lgi ich hop phdp cia nguoi khdc, loi ich cong cong va loi ich
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cua Nha nuwdc nhung nguoi khoi kién da khoi kién dén Toa én khi con thiéu mot
trong cdc diéu kién do.”.

Vi vay, theo quy dinh tai diém b khoan 1 Piéu 192 va diém g khoan 1 Diéu
217 BO luat TS tung dan sy nam 2015 thi Toa 4n nhan dan tinh Gia Lai phai tra
lai don khéi kién ctua 6ng Nguyén Thanh Y va ra quyét dinh dinh chi giai quyét
vu an, vi nguyén don 1a 6ng Nguyén Thanh Y chwa du diéu kién khoi kién theo
quy dinh tai khoan 1 Diéu 166 Luat Doanh nghiép nim 2020. Néu Toa an nhan
dan tinh Gia Lai van tiép tuc giai quyét vu an 13 vi pham nghiém trong thu tuc t6
tung.

~3.Nguoi co quyén loi nghia vu lién quan la ba Nguyén Thi Bao T1 ¢4 y kién
thong nhat voi phan trinh bay cua bi don.

4. Newoi dai dién theo ity quyén cua Cong ty cd phan T2 ¢6 y kién thong
nhat voi phan trinh bay cua bi don.

Tai Bin dn kinh doanh thwong mai so thim 02/2023/KDTM-ST ngay
04/8/2023 ciia Toa dn nhéin din tinh Gia Lai quyét dinh:

- Cain clr vao khoan 4 Diéu 30 B9 luat T6 tung dén sy; Diéu 116 BLDS.

- Ap dung cac Diéu 35, 111, 115, 140, 165, 166 Luat Doanh nghiép nim
2020.

- Can cir khoan 1 Diéu 147 Bo luat T6 tung dan su vé an phi.

- Can ctr Diéu 26 Nghi quyét 326/2016/UBTVQH14 cua Uy ban Thuong
vu Qudc hdi ngay 30/12/2016 quy dinh vé muc thu, mién, giam, thu, ndp, quan
1y va str dung an phi va 1€ phi Toa an;

Céc diéu 51, 52 cta Diéu 1¢ hoat dong ctia Cong ty cd phan T2.

Tuyén xu:

1.Chép nhan mot phan yéu cau khoi kién cia ong Nguyén Thanh Y vé
viéc:

- Budc Giam d6c Phan Thi Thanh X cong khai s6 liéu kinh doanh; cong
khai tai chinh va loi nhuin ctia céng ty d6i véi cac cd dong cua cong ty; Trong
hoat dong kinh doanh phai tuan thti quy dinh ctia Nha nudc va tuan thu diéu 18
hoat dong ctia Cong ty c6 phan T2.

2.Khong chap nhan cc yéu cau ctia anh Nguyén Thanh Y vé viéc:

- Budc Giam ddc Phan Thi Thanh X chdm dut hoat dong khai thac cat
ngoai pham vi gidy phép, khong dugc hop tac v6i ngudi ngoai khi chua duoc su
théng nhat ctia ba c6 dong sang lap.

-Yéu cAu thanh toan cho anh Nguyén Thanh Y phén loi nhuén theo sb liéu
tam tinh 13 665.901.000 dong.

Ngoai ra, ban 4n so thim con quyét dinh vé phan an phi, quyén khang céo
va thi hanh an theo quy dinh ctia phap luét.

Ngay 17/8/2023, bi don ba Phan Thi Thanh X, Giam doc Cong ty cé phan
T2 va ngudi c6 quyén loi, nghia vu lién quan Céng ty c6 phdn T2 cb don khang
céo cung ndi dung yéu cau Toa an cip phic tham bac toan bd yéu cau khai kién
ctia nguyén don ong Nguyén Thanh y va khong cong nhan 6ng Nguyén Thanh Y
1a c6 dong ctia Céng ty c6 phan T2.
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Ngay 21/8/2023, nguoi c6 quyén loi nghia vu lién quan ba Nguyen Thi
Bao T1 c6 don khang cao yéu cau Toa an cap phuc tham huy ban an so tham va
dinh chi giai quyét vu an. Tai phién toa phuc tham, ba T1 cho rang chi yéu cau
Toa an phuc tham stra ban an so tham, bac yéu céu khéi kién ctia nguyén don
ong Nguyén Thanh Y va khong cong nhan ong Y la cd dong cua cong ty.

Tai phién toa phuc tham nguyén don 6ng Nguyén Thanh Y do ong Thdi
Duy A dai dién theo uy quyén gitr nguyen yéu cau khoi kién; bi don ba Phan Thi
Thanh X, Gidm dbc Cong ty co phan T2 do ong Ho Van T dai dién theo uy
quyén, ddng thoi ong Ho Vin T cung dai dién theo uy quyén cla nguoi co quyén
loi, nghia vu lién quan Cong ty co phan T2 gitr nguyén yeu cau khang cado.
Nguoti ¢o quyén loi, nghia vu lién quan ba Nguyén Thi Bdo TI gilr nguyén yéu
cau khang cao. Cac duong su khong thoa thuan dugc voi nhau vé viée giai quyét
vu an. Ong Ho Vén T ciing nhu ngudi bao vé quyén va 1ot ich hgp phap cho phia
bi don cho rang, ong Nguyén Thanh Y khong co gop Von vao cong ty nén khong
phai 1 c6 dong cua cong ty. Viéc ong Y chuyén sé tién 490.000.000 ddng ngay
29/7/2020 cho ba Nguyén Thi Bdo TI khong lién quan gi dén cong ty, day la
quan h¢ vay muon gilta ca nhan vdi ¢4 nhan. Cong ty da mo tai khoan tai Ngdan
hang A1 vao ngay 22/7/2019 nhung 6ng Y vién ly do cong ty khong co tai khoan
nén chuyén cho ba T1 1 vo 1y. Tai co quan diéu tra, ong Y thira nhan la 6ng Y
chua bao gio tham gia quan ly, diéu hanh hoat dong san xuat, kinh doanh cua
cong ty. Ong Y khong biét 16 cong ty ¢ 3 hay 4 c6 dong. Do do, yéu cau Toa an
cap phiic tham bac toan bo yéu cau khoi kién cua nguyén don 6ng Nguyén Thanh
Y va khong cong nhan ong Y la co dong cua cong ty co 5 phan T2. Ba Nguyen Thi
Bao TI cho rang, vo chong ba T1 ¢6 cho vo chong ong Y vay tién dé trang trai
cudc song lic 'kho khan. Ngay 29/7/2020, vo chong ong Y co tra ng cho vo
chdng ba T1 sb tién 490.000.000 dong bang cach chuyen khoan ngén hang. Tai
phién toa so tham toi moi biét ong Y cung cap gidy vay tién 410.000.000 dong
cta t6i. Dé ching minh sy gian dbi cua ong Y, to1 xin cung cap cho Toa an cap
phuc tham Gidy vay tién 635.000.000 dong ngay 03/8/2020 cua vo chong ong
Nguyén Thanh Y, ba Nguyén T hi HI da vay tién cua toi. Theo quy ché cua cong
ty thi 6ng Y gop vén phai gop von truc tiép cho chi X, Giam déc cong ty. Tai 1oi
khai ngay 16/6/2022, 6ng Y khang dinh di gop du tién trude thoi diém lap danh
sach co dong vao ngay 27/7/2020, nhung tai phién toa so tham 6ng Y xéac dinh
g6p von bang cach chuyén khoan 490.000.000 dong cho t6i vao ngay 29/7/2020.
Cong ty chi nho 6ng Y sira chita may moc hu hong va tra cong bang viéc ban cat
gia ré cho cong ty riéng cua 6ng Y dé ban lai kiém 15i. Do d6, yéu cau Toa an
cip phuc tham, bac don khoi kién cia nguyén don ong Nguyén Thanh Y va
khong cong nhan 6ng Y 1 co dong cua cong ty.

Nguoti dai dién theo uy quyén cua phia nguyén don cling nhu nguoi bao
vé quyen va loi ich hop phap cho phia nguyén don yéu cau Toa an cap phuc
tham khong chdp nhan khéng cdo cta bi don va nhitng ngudi c¢6 quyén loi, nghia
vu lién quan, giir nguyén ban an so tham.

Pai dién Vién kiém sat nhan dan cap cao tai Pa Nang cho rang, vé phan
thu tuc to tung ¢ giai doan xét xur phuc thAm dam bao dung quy dinh phap luat,
dé nghi Hoi dong xet xur khong chap nhén khang cao cua bi don ba Phan Thi
Thanh X, Giam d6c céng ty c6 phan T2 va khang céo cta nhitng ngudi ¢ quyén
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loi, nghia vu lién quan cdng ty ¢6 phan T2, ba Nguyén Thi Bédo T1, giit nguyén
ban 4n so tham.
NHAN PINH CUA TOA AN

Can ctr cac tai liéu c6 trong ho so vu 4n di dugc thim tra tai phién toa;
cin ctr két qua tranh tung tai phién toa; Hoi dong xét xtr nhan dinh:

1. Tai 10i khai ngay 16/6/2022, éng Nguyén Thanh Y khai: T6i khiang dinh
minh d3 gép von vao cong ty ngay thoi diém ba X lap gidy dé nghi dang ky
doanh nghi¢p cong ty co phan ngay 27/7/2020 (BL 108). Tai don td cdo ngay
12/10/2022 cua ong Nguyén Thanh Y thé hién: Ké tir khi cong ty di vao hoat
dong kinh doanh thi ba Phan Thi Thanh X va ba Nguyén Thi Bdo TI 13 ngudi
truc tiép quan 1y va diéu hanh, ban than t6i 1a c6 déng khong tham gia vao hoat
dong kinh doanh va khéng diéu hanh cong ty (BL 738, 739). Tai 10i khai ngay
21/11/2022 ctia ong Nguyén Thanh Y thé hién: Toi khong co gidy to, tai liéu gi
chtrng minh viéc toi da tham gia gop von vao “Céng ty c6 phan T2” (BL 527).
Ong Nguyén Thanh Y dua vao ban sao ké tai khoan thanh toan khach hang cia
Ngan hang thuwong mai c6 phan b @ cho réng, vao ngay 29/7/2020 ong Y da
chuyen cho ba Nguyén Thi Bdo TI 02 lan v6i s6 tién 490.000.000 dong dé gop
vao ¢ phan cua cong ty. Viéc chuyén tién khong the hién ndp vao c6 dong, ba
T1 khai day la khoan tién tra no cho ba. Khi nop tién phai c6 Gidy chung nhan
g6p von cia cong ty nhung ong Y khong co, dong thoi khong phu hop voi 10i
khai cia 6ng Y nhu da phan tich trén.

Nhu vay, médc du tai Gidy chung nhan ding ky doanh nghiép ¢ tén ong
Nguyén Thanh Y 1a c6 dong cong ty, tai Diéu 1é cla _cong ty ong Nguyen Thanh Y
c6 ky, nhung theo quy dinh tai khoan 1 Dleu 8 Pbiéu l¢ cong ty co phan 12 quy
dinh: Thanh toan du va dung thoi han sO co phan cam ket mua. Ong Y khong
cung cap bat clr gidy t& nao ching minh 6ng Y d3 gop von vao cong ty, khong
dugc ba Phan Thi Thanh X (Giam dbc cong ty) va ba Nguyén Thi Bdo T1 (cb
d6ng) 1a nhimg ngudi gdp von vao dé sang lap cong ty thira nhan 6ng Y 1a cb
dong cong ty. Do ong Nguyén T, hanh Y khong chimg minh dugc da gop vbn vao
thanh lap cong ty dé tro thanh c6 dong cia cong ty nén yéu cau khai kién cua
ong Nguyen Thanh Y 1a khong c6 co s0. Vi vay, Hoi dong xét xir Toa an cap
phuc thAm thay can chip nhan khang cao cua bi don ba Phan Thi Thanh X, Giam
dbc cong ty c6 phan 72; ngudi cd quyén loi, nghia vu lién quan cong ty co 5 phan
T2 va ba Nguyén Thi Bdo TI, sira ban 4n so tham, bac yéu cau khai kién cua
nguyén don ong Nguyén T hanh Y d6i véi phan ban an so tham di chap nhan yéu
cau khoti ki¢n cua ong Nguyén Thanh Y vé viéc budc Giam déc Phan Thi Thanh
X cong khai s6 liéu kinh doanh; cong khai tai chinh va lgi nhuan cta cong ty dbi
véi cac co dong cua cong ty; Trong hoat dong kinh doanh phai tuan thi quy dinh
ctia Nha nuée va tuan thi didu 18 hoat dong ctia céng ty ¢é phan T2.

2. Do ban 4n so thAm bi stra nén phan an phi kinh doanh thuong mai so
tham do nguyén don ong Nguyén Thanh Y phai chiu.

3. Do yéu cau khang cdo duoc chap nhan nén bi don va nhitng ngudi cd
quyén loi, nghia vy lién quan c6 khang cao khong phai chiu 4n phi kinh doanh
thuong mai phtic tham.

4. Nhitng phan quyét dinh khac con lai cia ban an so tham khong c6
khéang cdo, khang nghi nén khong xét
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Vi cac 1€ trén,

QUYET PINH

Can ctr khoan 2 Piéu 308, Diéu 309 B luat T tung dan su

1. Chép nhan khang cdo ciia bi don ba Phan Thi Thanh X, Giam dbc
Cong ty cb phan T2 va khang cdo clia nguoi co quyén loi, nghia vu lién quan
Cong ty c6 phan T2, ba Nguyén Thi Bao T1, sira ban 4n so tham.

Ap dung khoan 4 Piéu 30 B luat TH tung dan su; Piéu 116 Bo luat Dan
su; cac biéu 35, 111, 115, 140, 165, 166 Luat Doanh nghiép nam 2020; khoan 1
Diéu 8 Diéu 1& Cong ty ¢o phan T2; Nghi quyét s6 326/2016/UBTVQH14 ngay
30/12/20216 ctia Uy ban Thuong vu Qudc hoi.

Tuyén xu:

Khéng chap nhén yéu cau khoi kién ctua 6ng Nguyén Thanh Y vé viée
budc Giam ddc Phan Thi Thanh X cong khai s liéu kinh doanh; cong khai tai
chinh va loi nhuin cta cong ty ddi véi cac cd dong cua cong ty; Trong hoat
dong kinh doanh phai tuan tht quy dinh ctia Nha nudc va tuan thi Diéu 16 hoat
dong ciia Cong ty cd phan T2.

2. Vé an phi:

Nguyén don 6ng Nguyén Thanh Y phai chiu 3.000.000 dong an phi kinh
doanh thuong mai so tham.

Ba Phan Thi Thanh X khong phai chiu 4n phi kinh doanh thuong mai so
tham va an phi kinh doanh thuong mai phuc thim, duoc hoan tra lai 2.000.000
dong da nop tai bién lai thu tién sé6 0000289 ngay 22/8/2023 ciia Cuc Thi hanh
an dan su tinh Gia Lai.

Cong ty co phan T2 va ba Nguyén Thi Bao T1 khong phai chiu an phi
kinh doanh thuong mai phuc tham, duogc hoan tra lai sb tién cac duong su da
ndp mdi ngudi 2.000.000 dong tai cac bién lai thu tién sé 0000287 va 0000288
cung ngay 22/8/2023 cta Cyc Thi hanh an dan sy tinh Gia Lai.

3. Cac quyét dinh khac con lai cia ban an so tham khong c6 khang céo,
khang nghi da c6 hiéu luc phap luat ké tir ngay hét thoi han khang cdo, khang
nghi.

Ban an phuc tham c6 hiéu lyc phap luat ké tir ngay tuyén an./.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
- Vy Giam doc kiém tra Il - TAND t6i cao; ~ THAM PHAN - CHU TQA PHIEN TOA
- VKSND cap cao tai ba Nang;
- TAND tinh Gia Lai;
- VKSND tinh Gia Lai; .
- Cuc THADS tinh Gia Lai; (Da ky)
- Nguoi tham gia to tung;
- Luu HSVA, PHCTP, LT.
Vit Thanh Liém
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