TOA AN NHAN DAN CONG HOA XA HQOI CHU NGHIA VIET NAM
THANH PHO DA NANG Poc 1ap - Tu Do - Hanh phuc

Ban an $6:103/2024/DS-PT

Ngay 14/5/2024
VIV “Tranh chap hop dong mua ban can ho”

, ~ NHAN DANH
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO PA NANG
- Thanh phan Hpi dong xét xir phuic tham gom co:
Tham phdn - Chii toa phién toa: Ba Nguyén Hiru Thi Hao Hao
Cac Tham phan:  Ong Vil Viét Diing
Ba Tran Thi Bé
- Thu ky phién tda: Ba Nguyén Thi Hong Diém- Thu ky Toa 4n nhan dan
thanh phd Pa Nang.
- Dai dién Vién kiém sdat nhin dén thanh phé Pa Néing tham gia phién toa:
Ba Luong Thi Chung - Kiém st vién.

Ngay 14 thang 5 nam 2024 tai tru s& Toa an nhan dan thanh phd Pa Ning
xét xtr phic tham céng khai vu an thu 1y s6: 117/2023/TLPT- DS ngay 13 thang 10
nam 2023 vé viéc “Tranh chip hop dong mua ban cin ho”.

Do Ban an déan sy so tham s6 23/2023/DS-ST ngay 24 thang 7 nim 2023 cua
Toda an nhan dan quan Ngit Hanh Son, thanh phd Pa Néng bi khang céo.

Theo Quyét dinh dua vu an ra xét xur phiic tham sé: 181/2023/QD-PT ngay
03 thang 11 nam 2023 va Thong béo thay ddi thoi gian md phién toa so: 164/TB-
TA ngay 03 thang 5 nam 2024 gitra cac duong su:

1. Nguyén don: Ong Cao Thai H - sinh nim 1960. HKTT: 13x/xx duong T,
phuong C, quan X, thanh phé H6 Chi Minh. Dia chi lién hé: S6 1xx duong sb X,
khu dan cu T, x& B, huyén B, thanh phé H6 Chi Minh.

Nguoi dai dién ctia nguyén don tham gia t6 tung: Luat su Tran Thu N, thé
luat su s6 16xx/LS, thudc Van phong Ludt su T va cong su; dia chi: S6 2x nha C,
ngd xx, phd T, phudng Y, quan C, thanh phd Ha Noi tham gia t6 tung theo Gidy ay
quyén dugc cong chimg ching nhan ngay 27/02/2023 va 6ng Nguyén Nhat Trung
T, sinh nam 1987; dia chi: T6 x khu phd X, thi trdn C, huyén C, tinh T. (6ng N, dng
T c6 mat tai phién toa).

2. Bi don: Cong ty b;



Dia chi tru s chinh: S6 6xx dudng L, phuong N, quan T, thanh phd Ha Noi.
Dia chi chi nhanh tai Pa Ning: C, t6 5x, phuong T, duong T, phuong H, quan N,
thanh ph6 Pa Nang.

Nguoi dai dién ciia bi don tham gia t6 tung: Ba Tran Thi Thuy T, sinh ndm
1990 va ong Nguyén Vin Q, sinh nim 1983; cung dia chi lién hé: S6 2x du’ong N
phuong T, quan H, thanh phé Pa Ning tham gia to tung theo Gidy uy quyén sb
2xx/2023/GUQ-P ngay 09/11/2023 va Gidy uy quyén s6 18xx/2023/GUQ-D ngay
18/7/2023 ctia Cong ty D.(ba T ving, 6ng Q c6 mit tai phién toa).

Nguoi bao vé quyén va loi ich hop phép cua bi don 1a: Luat su Duong Kim
H, sinh ndm 1984, thé luat su sd: 62xx/LS thudc Poan luét su thanh phé Pa Ning,
thudc Van phong Luat su K, dia chi: Sb x duong N, quan H, thanh phé Pa Nang.
(LS H c6 mat tai phién toa)

3. Nguoi khang cao: Bi don- Cong ty P. (c6 mat)

NOI DUNG VU AN:
Theo Ban an so thim, ndi dung vu an nhuw sau:

* Theo don khdi kién va quda trinh t6 tung tai Tod &n nguoi dai dién theo iy
quyén cho nguyén don trinh bay nhu sau:

Ong Cao Thai H mua 03 cin hd cia Cong ty B. 03 cin ho co dia chi tai: Toa
nha can ho khach san C Resort tai T6 hop Du lich va Giai tri C thudec Dy an Khu
nghi dudng va nha & cao cip E phia Tay duong T (thudc Phan khu Quy Hoach xx)
phuong H, Quan N, Thanh phd Pa Néng thong qua 03 Hop déng mua ban cin ho
Sau.

- Hop ddng 1: Hop dong Mua ban cin ho sb: 2x1/2016/HPMB/C Resort -
XX ky ngay 17/11/2016; Thong tin cin ho: mua ban sd: X1 tai ting s6 2x; Loai cin
ho A; Dién tich san xay dung 39,1m?; Dién tich st dung thong thuy: 35,7m?; Muc
dich st dung: Pé & va kinh doanh; Thoi han st dung: Lau dai; Té)ng gia ban can ho
la 1.587.022.080 dong trong d6: Gia ban can ho theo Hop dong: 1.416.984.000
dong. Tong so tién da thanh toan: 1.516.172.880 dong, viéc thanh toan da duoc
Cong ty D xuat hoa don.

- Hop dong 2: Mua ban cin ho sd: 2x2/2016/HPMB/C Resort — XX ky ngay
17/11/2016; Thong tin can ho: Can ho mua ban s6: X2 tai t?mg s6 1x; Loai can ho
A; Dién tich san x4y dung 39,1m?; Dién tich sur dung thong thuy: 35,7m?; Muc dich
sir dung: Dé & va kinh doanh; Thoi han st dung: Lau dai; Tong gia ban can ho la
1.422.451.744 ddng trong d6: Tong s tién da thanh toan: 1.327.198.279, viéc
thanh toan di dugc Cong ty D xuat hoa don.

- Hop ddng 3: Hop dong Mua ban cin ho sb: 2x3/2016/HPMB/C Resort -
XX ky ngay 17/11/2016; Théng tin cin ho mua ban s6: X3 tai tang s6 0x; Loai can
ho B. Dién tich san xdy dung (tim tuong): 57,9m?; Dién tich str dung thong thuy:
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53,6m?; Muc dich str dung: Pé & va kinh doanh; Thoi han st dung: Lau dai; Téng
gia ban cin ho 1a 1.948.617.552 dong. Tong sb tién di thanh toan: 1.861.625.697
ddng, viéc thanh toan da duge Cong ty P xuat hoa don.

Tai Phu Luc 6 cua cac hop déng céc bén ¢ thoa thuan vé Chuong trinh cho
thué can ho bén mua dugce nhan khoan thu nhap cam két 12% trén sb tién thyc té khi
d3 thanh toan tdi thiéu bang 95% gia tri ban cin ho trong vong 8 nim ké tir ngay bét
dau. Pong thoi néu rd vé thoi gian thanh toan va phwong thirc thanh toan gém 02 ky
cho 01 nam cho 03 Hop dong mua ban néu trén.

Ngay 25/01/2017, Cong ty D lap cac Phiéu xac nhan véi ong H da du diéu
kién hudng cac gia trj wu dii cia Chu dau tu ké tir ngdy 25/01/2017. Cu thé “Bén
mua duoc nhan khoan 13i 1a 12%/n3m tinh trén s tién di thanh toan ciia mdi hop
déng. (gdm Hop dong sd: 2x1/2016 ngay 17/11/2016 tinh trén sé tién:
1.346.134.800 dong; Hop ddng sd: 2x2/2016 ngay 17/11/2016 tinh trén sd tién:
1.206.543.890 dong; Hop dong so: 2x3/2016 ngay 17/11/2016 tinh trén so tién:
1.652.845.245 ddong). Nhu vay, 6ng H duoc nhan khoan 13i 1a 12%/nam tinh trén
tong so tién 1a: 4.205.523.935 dong bat dau tir ngay 25/01/2017.

Tir ngay 01/01/2019 cho dén nay, Cong ty D khong thanh toan khoan tién
nao theo nhu cam két ctia Phiéu xac nhan ngay 25/01/2017 ciing nhu khong thanh
toan theo Phu luc 6 ctia Hop dong. Theo diém (b) Piéu 1 Thu nhép cam két - Muyc
A cua Phu Luc 6 ma cac bén da théa thuan ky Kkét.

Nay 6ng H yéu cau Cong ty b:

1. Tiép tuc thuc hién cac hop dong va thanh toan cac khoan cam két gom:

- Hop dong s6: 2x1/2016 ngay 17/11/2016 (Can ho sd X1) chua thanh toan
thu nhap cam két ctia nam 2019 1a: 1.346.134.800d x 12%/nam = 161.536.176d;
nam 2020 la: 1.346.134.800d x 12%/mnam = 161.536.176d; nam 2021 la:
1.346.134.800d x 12%/nam = 161.536.176d4; nam 2022 la: 1.346.134.800d4 x
12%/Mmam = 161.536.176d va ky I nim 2023 (6 thang ddu nim 2023) Ia
80.768.088d. Tong cong tién thu nhap cam két chua thanh toan ctia hop dong 2x1
la: 726.912.7924.

- Hop dong sb: 2x2 ngay 17/11/2016 (Can hd X2) chua thanh toan thu nhép
cam két cia nim 2019 la: 1.206.543.890d x 12% = 144.785.267d; nam 2020 Ia;
1.206.543.890d x 12% = 144.785.267d; nam 2021 la: 1.206.543.890d x 12% =
144.785.267d; nam 2022 la: 1.206.543.890d x 12% = 144.785.267d; Quy I nam
2023 = 72.392.633d. Tong cong tién thu nhdp cam két chua thanh toan ctia hop
ddng 2x2 1a: 651.533.701d.

- Hop dong sb: 2x3 ngay 17/11/2016 (Can hd X3) chuwa thanh toan thu nhép
cam két ctia nam 2019 1a: 1.652.845.245d x 12% = 198.341.429d; nam 2020 la:
1.652.845.245d x 12% = 198.341.429d; nam 2021 la : 1.652.845.245d x 12% =
198.341.4294d; nam 2022 la: 1.652.845.245d x 12% = 198.341.429d; Quy I nam
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2023 = 99.170.715d. Tong cong tién thu nhdp cam két chua thanh toan cua hop
ddng 2x3 1a: 892.536.4324.

To6ng s6 tién thu nhap cam két chua tra ciia nam 2019; 2020; 2021; 2022 va
ky 1 ndm 2023 cta 03 hop dong 1a: 2.270.982.9254.

2. Yéu cau tién 13 cham tra cta khoan thu nhap cam két ctia ndm 2019 ddi
v6i 03 hop dong gdm:

Hop dong sb: 2x1/2016 ngay 17/11/2016: Lai suat cham tra chi tinh cua
nam 2019 thoi gian tir 20/01/2020 dén 24/07/2023 = 161.536.176d¢ x 10%/nim :
365 ngay x 1281 ngay = 56.692.559d0ng

Hop dong sb: 2x2/2016 ngay 17/11/2016: Lai suat cham tra chi tinh cua
nam 2019 thoi gian tir 20/01/2020 dén 24/07/2023 = 144.785.267d x 10%/nam:
365 ngay x 1281 ngay = 50.813.679d6ng

Hop dong sd: 2x3 /2016 ngay 17/11/2016: Lai suat cham tra chi tinh cua
nam 2019 thoi gian tir 20/01/2020 dén 24/07/2023 = 198.341.429¢ x 10%/nam:
365 ngay x 1281 ngay = 69.609.691d0ng.

Téng 1ai cham tra ctia 03 hop dong la: 177.115.929ddng.

3. Budc Cong ty D phai ban giao Can hd mua ban sd: X2 tai ting s6 1x Loai
cin ho A cua Hop déng mua ban cin ho sd: 2x2/2016/HPMB/C Resort — XX ky
ngay 17/11/2016.

4, Rt yéu cau tién 1di cham thanh toan thu nhap cam két cua cac nam 2020,
2021, 2022; Rt yéu ciu ban giao Gidy ching nhin quyén s& hitu cin ho: X1 va
can ho X3.

* Bj don ving mdt tai phién toa nhung c0 trinh bay y kién thé hién tai ho so
nhu sau:

Ngay 17/11/2016, Cong ty P c6 ky hop dong mua ban 03 cin hd véi ong
Cao Théi H, cu thé 1a: Can X2, can X3 va can X1 tuong tng v6i 03 hop ddong mua
ban s6 2x2/2016/HPMB/C Resort - XX; s6 2x3/2016/HDMB/C Resort -XX va s6
2x1/2016/HDMB/C Resort - XX.

Tinh dén nay, tuy can ho chua duoc ban giao nhung bén mua da thanh toan
cho bén ban tong s tién twong dwong voi 95% gia tri cua timg can ho. Bén ban
cling da thuc hi¢n thanh toan cho bén mua khoan tién tam ung Thu nhdp cam két
v6i tong sb 14 280.605.715 ddng. Theo d6 tir ky thanh toan tién tam Gmg Thu nhap
cam két ctia nam 2019 dén nay, do tién d6 thuc hién du an bi cham tré, kho khan vé
tai chinh nén Cong ty P khong thé thanh toan khoan tam tmg Thu nhap cam két
cho bén mua.

Nay bén mua khdi kién dé yéu cau Toa an budc Cong ty D nhu di néu o
trén, Cong ty P c6 y kién nhu sau:

Viéc Cong ty P dau tu xay dung du 4n Khu nghi dudng va nha ¢ cao cap E
dé ban can ho cho khach hang nham muc dich sinh 1oi 1a hoat dong kinh doanh bat
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dong san, do vay, hop déng mua ban can ho tuan theo quy dinh cua Luat kinh
doanh bat dong san tai khoan 1 Piéu 3 Luét kinh doanh bat dong san.

Can cu cac thda thuan tai hop déng mua ban va tién do thuc hién dy 4n, thoi
diém ky két hop déng mua ban, can ho dang trong qué trinh xdy dung, chua dugc
nghiém thu dua vao st dung, chua du diéu kién dé ban giao. Tai hop déng mua
ban, cac bén thoa thuan viéc ban giao can hd sé dugc thuc hién vao thoi diém trong
tuong lai. Do vdy, hop dong mua ban 14 thoa thuin mua ban bat dong san hinh
thanh trong twong lai dugc qui dinh tai khoan 4 Piéu 3 Luat kinh doanh bat dong
san. Do day 1a hoat dong kinh doanh bat dong san hinh thanh trong twong lai nén
viéc thanh toan phai thuc hién theo quy dinh tai Khoan 1 Piéu 57 Luat kinh doanh
bat dong san quy dinh: “Viéc thanh toan trong mua ban, thué mua bat dong san
hinh thanh trong twong lai khong qua 70% gia tri hop dong khi chua ban giao nha”

Ngay 01/11/2019, UBND thanh phé Pa Ning di c6 quyét dinh xtr phat vi
pham hanh chinh s6 50xx/QD - XPVPHC ddi voi cong ty boi vi da thu tién cia bén
mua vuot qua ty 1& phan tram (thu trén 70%) gia tri hop dong dugc theo quy dinh
tai khoan 1 Diéu 57 Luat kinh doanh bat dong san s6 66/2014/QH13, trong d6 co
truong hop ndy. Tinh dén ngay 28/12/2017, bén mua da thanh toan cho bén ban
téng so tién bang 95% gia tri cin hé nham muyc dich dé bén mua duoc hudng khoan
tién tam tng Thu nhap cam két theo dung thoéa thuan ciia hop doéng. Nay cin ho van
chua dugc ban giao cho bén mua nén thoa thuan vé viéc thanh toan vuogt 70% dé
huong thu nhap cam két 12% nay khong phu hop vé6i quy dinh ctia Luat kinh doanh
bt dong san. Can ctr diém ¢ khoan 1 Piéu 117, 120, Diéu 123, Khoan 1 Diéu 131
Bo luat dan su thi thoa thuin vé viéc huong tam tng Thu nhap cam két tai hop
dong 1a khong c6 hiéu lyc nén khong chap nhan yéu cau thanh toan khoan tién thu
nhap cam két cling nhu 13i suat cham tra cua khoan thu nhap cam két néu trén cia
nguyén don, dbi v6i yéu cau tiép tuc thuc hién hop dong ching t6i chap nhan.

- Pbi vai yéu cau ban giao can ho s6: X2 tai tﬁng s6 1x Loai can ho A; cta
Hop dong mua ban cian ho sd: 2x2/2016/HPMB/C Resort — XX ky ngay
17/11/2016 s& thyc hién khi du diéu kién ban giao; Viéc cip so d6 chi co thé duoc
thuc hién theo quy dinh ctia phap luat.

Véi néi dung trén, Ban dn so tham da quyét dinh:

Ap dung: Diéu 22, biéu 23, Piéu 55 cta Luat Kinh doanh dat dong san; Piéu
116; Diéu 410; Diéu 413 clia Bo luat Dan sy; Diéu 26, Diéu 35, Diéu 40, Dicu 147
cia Bo luat T6 tung dan su; Nghi quyét sé 326/2016/NQ-UBTVQH14, ngay
30/12/2016 cua Uy ban Thuong vu Qudc hdi quy dinh vé mirc thu, mién, giam, thu,
ndp, quan 1y va st dung an phi va 1€ phi toa an.

Tuyén xu:

1. Chép nhan yéu cau khoi kién “Yéu cau tiép tuc thuc hién hop déng va
thanh toan cac khoan cam két theo hgp dong” ctia 6ng Cao Thai H d6i véi Cong ty
b.
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a/ Budc Cong ty cd phan D phai tiép tuc thuc hién cac Hop ddng mua ban cin
ho sd: 2x1/2016/HPMB/C Resort - XX ky ngay 17/11/2016; Hop dong sb:
2x2/2016/HPMB/C Resort - XX ky ngay 17/ 11/2016; Hop dong sb:
2x3/2016/HPMB/C Resort - XX ky ngay 17/11/2016 da ky két voi ong Cao Thai
H.

b/ Buoc Cong ty D thanh toan sb tién thu nhap cam két nam 2019; nam 2020;
nam 2021, nim 2022 va ky I nam 2023 ctia 03 hop dong néu trén véi téng so tién 1a
2.270.982.925 dong.

¢/ Budc Cong ty B thanh toan I3i suat cham tra cta khoan tién thu nhap cam két
nam 2019 ctia 03 hop ddng néu trén vai tong sd tién 1a 177.115.929 ddng. Tong sb
tién thu nhap cam két va 1ai cham tra 1a: 2.448.098.853 dong.

d/ Budc Cong ty P phai ban giao Can ho mua ban sb: X2 ctua Hop déng mua
ban can ho s6: 2x2/2016/HPMB/C Resort - XX ky ngay 17/11/2016 theo dung qui
dinh phép luét.

¢/ Pinh chi yéu cau tinh 13i cham tra cua khoan thu nhap cam két nam 2020;
nam 2021, nam 2022.

f/ Binh chi yéu cau phai ban giao Gidy chimg nhan quyén s¢ hitu Cin ho theo
Hop déng mua ban cin ho sb: 2x1/2016/HPMB/C Resort - XX ky ngay
17/11/2016 va Hop dong mua ban cin ho sé: 2x2/2016/HPMB/C Resort — XX ky
ngay 17/11/2016.

Ngoai ra, Ban an con tuyén vé nghia vu thi hanh 4n, an phi, chi phi t6 tung
va quyén khang cdo cta cac duong su.

Sau khi xir so tham, ngay 21/8/2023, Toa 4n nhan don khang cao ctia Cong ty
P dé ngay 17/8/2023 khang c4o mot phan Ban an so tham cho rang Toa an chap
nhan yéu cau ciia nguyén don vé khoan thu nhap cam két va 1ai phét sinh cta thu
nhap cam két 1a khdng dwa vao cin cir phap 1y, vi thoa thuan tai muc 3 Phu luc 6
ciia Hop dong mua ban vi pham diéu cdm cta phap lut nén khong lam phat sinh
quyén va nghia vu cua cac bén. Mit khac, khoan thu nhap cam két 12%/nim s&
duoc dbi trir sau ngay bat dau, khong phai 1a khoan thu nhap ma nguyén don duoc
hudng vi can ho chua dugc ban giao nén bi don Cong ty D khong c6 nghia vu
thanh toan khoan thu nhap cam két. Viéc Toa an cdp so thim chip nhan yéu cau
ciia nguyén don gy thiét hai nghiém trong dén quyén va loi ich hop phap cua
Cong ty B nén dé nghi cip phtc tham stra Ban an so tham khong chap nhan khoan
tién thu nhap cam két va 13 chdm thanh toan cta khoan thu nhap cam két.

Tai phién toa phic tham, nguyén don van giir nguyén yéu cau khoi kién,
ngudi khang cdo gitt nguyén yéu cau khang cdo va bod sung yéu cau dé nghi dugc
cham dirt cac hop dong mua ban cin ho véi 6ng Cao Thai H, cac bén khong cung
cap tai liéu chimg ctr méi va khong thoa thuan véi nhau vé viée giai quyét vu an.

* Pai dién Vién kiém sat thanh phé Pa Nang phat biéu vé viéc chap hanh
phap luat va ndi dung giai quyét vu an nhu sau:
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+ V& thu tuc td tung: Viéc tuan theo phap luat tb tung cua Tham phan, Ho1
dong xét xu, thu ky phién toa va ciia nguoi tham gia to tung trong qua trinh giai
quyét vu an ¢ giai doan phiic thim 1a dam bao cac quy dinh cta B luat t6 tung dan
su.

+ V& quan diém giai quyét vu an: Do khang céo bi don Cong ty B khong c6
can ¢t nén dé nghi HO1 déng x€t xur ap dung khoan 1 Diéu 308 BO luat td tung dan
su: Khong chdp nhan khang cdo ctua Cong ty D, gilt nguyén Ban an so tham sd:
23/2023/DS-ST ngay 24/7/2023 cua Toa an nhan dan quan Ngii Hanh Son thanh
phd Da Nang.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai liéu cé trong hd so vu an duoc tham tra tai phién
tda, sau khi nghe cac duong sy trinh bay ¥ kién va tranh luin; sau khi nghe dai dién
Vién kiém sat phat biéu quan diém vé vu an, sau khi thao luan va nghi 4n, Hoi dong
xét xur nhan dinh:

[1] Vé thi tuc t6 tung: Tranh chap gitta 6ng Cao Thai H va Cong ty D la
tranh chap phat sinh tir quan hé hgp d6ng nén nguyén don lya chon Toa an noi thyc
hién hop ddong 13 Toa 4n nhan dan quan Ngii Hanh Son, thanh phd Pa Ning dé giai
quyét 1a dung thadm quyén, phu hop voi diém g khoan 1 Diéu 40 ctua B luat té tung
dan sy. Tai phién toa so tham, bi don Cong ty P ving mat nén thoi han khang céo
ciia bi don duoc tinh ké tir ngdy nhan dugc ban an. Do d6, viéc khang céo cua
Cong ty b trong han luat dinh nén duoc xem xét theo trinh ty phtic tham.

[2] Xét khang cdo cua bi don Cong ty D thi thay:

[2.1] Xét tinh hiéu luc cua 03 (ba) Hop dong mua ban cin ho thi thay: Clng
ngay 17/11/2026, giita ong Cao Thai H va Cong ty B c6 ky v6i nhau 03 Hop dong
mua ban can ho: S6 2x1/2016/HPMB/C Resort - XX dbi v6i can ho X1; sd
2x2/2016/HPDMB/C Resort-XX ddi v6i can ho X2 va sé 2x3/2016/HDMB/C Resort
- XX d6i voi can ho X3. Xét thiy, cac hop ddng ndy duoc xac 1ap giita cac cha thé
c6 day du ning lyc hanh vi dan sy, hoan todn tu nguyén, ndi dung va hinh thirc cta
cac hop dong tuan tha cac quy dinh ctia phap luat tai cac Picu 117, 119, 121, 122,
123, 124 ctia Luat Nha & nam 2015; cac Diéu 17, 22, 23 cia Luat Kinh doanh Bt
dong san; Diéu 117 ctia BO luat Dan sy nén duoc cong nhan.

Hién nay, dng Cao Thai H di thanh toan du 95% gia tri cua cac hop dong,
Cong ty P da ban giao 02 cin ho cia Hop dong 2x1/2016 va Hop dong 2x3/2016
va ky 03 Phiéu xac nhan ngay 25/01/2017, xac nhan cho 6ng H du diéu kién huong
wu dii d6i v6i 03 Hop déng mua ban can ho noi trén. Tuy nhién, vi tri cac cin ho
thudc quyén st dung dit cua dy an khu nghi dudng va nha ¢ cao cép E, phia tay
duong T, phuong H, quan N, thanh phd Pa Nang di thay doi thoi han sir dung dat
tir 1au dai thanh 50 ndm ké tir ngay 14/7/2011 theo Quyét dinh s6 29xx/QD-UBND
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ngay 04/7/2019 caa UBND thanh phd Pa Néng nhung nguyén don dng Cao Thai H
van yéu cau tiép tuc thuc hién hop dong dong nghia véi viéc ong chap nhan thuc
trang hién nay cta cin ho. Nay bj don Cong ty B bo sung khang céo yéu cau chdm
dut cac hop dong mua ban cin ho voi 6ng H 13 vuot qua khang cdo ban dau va
khong phu hop phap luat nén Hoi dong xét xtr cap phiic thim khong chdp nhan
khang céo ciia Cong ty P vé cham dut cac hop ddng mua ban cin ho véi éng Cao
Théi H.

[2.2] Xét khoan thu nhap cam két ctia 03 (ba) Hop dong mua ban cin ho co
ndi dung va cac diéu khoan gidng nhau thi thdy: Tai Phu luc 6 “Chuong trinh cho
thué cin hd” da néu rd tai muc A vé diéu kién tham gia chuong trinh, can ho tham
gia Chuong trinh cho thué khi du cac diéu kién sau: Mgt la bén mua thanh toan du
95% gia ban can ho; hai 1a cin ho duge ban giao; ba 14 bén mua cam két tham gia
Chuong trinh cho thué can ho bang viéc ky hop dong hop tac cho thué cin ho trong
thoi han 20 niam ké tir ngay ban giao. “Ngay Bat Pau” 1a ngay ma cac diéu kién
trén duoc thoa min. “Bén ban cam két: Bén mua khi tham gia Chuong trinh cho
thué s& duoc huong cac quyén loi bao gdm: 1. Thu nhap cam két: ...2. Cac quyén
loi khac: ...3. Uu dii va quyén loi truée ngdy bat dau...”. Nhu vay, diéu kién duoc
hudng thu nhap cam két 1a phai tham gia Chuong trinh cho thué can hd.

Xét thay, ngay 20/5/2019, 6ng Cao Thai H da nhan ban giao 02 can ho la:
Cian ho X1 ciia Hop dong s6 2x1/2016 va can ho X3 cua Hop dong s6 2x3/2016.
Riéng d6i v6i can ho X2 cua Hop dong sd 2x2/2016 chua dugce ban giao. Tuy
nhién, theo tai li¢u co6 trong hd so, sau khi nhin ban giao 02 can ho: X1 va X3, 6ng
Cao Thai H cung Cong ty P dang trong qua trinh trao doi thong nhat diéu chinh
mirc thu nhap cam két (thé hién trong cac email do 6ng H cung cip) va tai Bién ban
lam viéc ngay 15/10/2020, Cong ty P da tra 10i cho 6ng H 1a do thay doi chinh sach
va ¢co su diéu chinh vé loi nhuin cam két nén huy hop déng cho thué. Nhu vay,
giita 6ng Cao Thai H va Cong ty P van chua ky két Chuong trinh cho thué cin ho
nén Phu luc 6 chua phat sinh hiéu lyc. Do vay, 6ng Cao Thai H kién doi Cong ty B
phai chi tra tién “Thu nhap cam két” va 1i cua thu nhap cam két hay “Uu dai va
quyén loi trude ngay bat dau” 1a khong dung voi quy dinh cia Phu luc 6. Do do,
cac truong hop da nhan thu nhap cam két hay 14i cua trude ngdy bat dau déu 1a tam
g va s& duoc ddi trir khi “Ngay bat dau” phat sinh. Do d6, Cong ty B khang cao
yéu cau 6ng Cao Thai H tra lai tién thu nhap cam két/I3i da Gmg trudc 1a phu hop.

[2.3] Qua trinh thyc hién hop dong, vao cac nam 2020, 2021 dich bénh
Covid-19 bung phéat, thanh phé Pa Nang ap dung cac Chi thi 16/CT-TTg ngay
31/3/2020; Chi thi 19/CT-TTg ngay 24/4/2020; Chi thi 05/CT-TTg ngay 03/7/2021
cua UBND thanh phé DPa Ning budc thyc hién gidn cach xa hoi va tam ngimg hoat
dong san xuat kinh doanh. Hoat dong ciia Cong ty P ciing khong nam ngoai su tac
dong nghiém trong ctua dich bénh, day la su kién bat kha khang, nam ngoai kha
ning kiém soat ciia Cong ty D, thoi gian dich bénh Covid-19 duoc tinh tir ngay
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01/4/2020 dén ngay 31/12/2021 (21 thang) duoc xac dinh 1a khach quan nén Hoi
ddng xét xur s& ap dung diéu khoan vé “Su kién bat kha khang” quy dinh tai Piéu
15 ciia Hop dong dé xem xét thoi gian nay khi budc Cong ty D phai thuc hién
nghia vy d6i voi ong Cao Théi H.

[2.4] Trong qua trinh giai quyét vu an, dng Cao thai H khong yéu cau Cong
ty D phai thanh toan khoan tién |4 chim ban giao can ho. Tuy nhién, dé dam bao
vé quyén va loi ich cho 6ng H, Hoi dong xét xir thdy can xem xét ndi dung nay méi
giai quyét bao dam toan dién vu an.

Viéc cham ban giao can hg, cac bén co thoa thuan tai khoan b Piéu 4.1 cia
Hop dong: “Trong trudng hop bén ban khong ban giao can ho cho bén mua sau 180
ngay ké tir ngdy ban giao du kién....thi bén mua c6 quyén (i) yéu cau bén ban tra
khoan 13i theo diém (a) Piéu 4.1 ....” va tai diém (a) khoan 4.1 Diéu 4 cua Hop
ddng quy dinh: “Bén ban phai tra cho Bén mua tién 13i trén tong s tién gia ban cin
hé ma Bén mua phai thanh toan cho Bén ban theo mtc 13i suat qua han bang 150%
131 suét tién gui tiét kiém ky han 12 thang bang dong Viét Nam tra 13i cubi ky, ap
dung cho khéach hang ca nhan do Ngan hang TMCP Sai Gon - Ha No1 (SHB) cong
bb tai thoi diém thanh toan thuc té. Khoan 1ai nay duoc tinh ké tir ngay thir 91 dén
ngdy ban giao can ho thyc t&”.

Theo Phy luc 1 quy dinh, ngay ban giao du kién 1a Quy 4/2017 (30/12/2017),
tai Piéu 4 ciia Hop dong cac bén ciing d thoa thuan “Ngay ban giao thuc té c6 thé
som hodc mudn hon ngay ban giao dy kién trong vong 90 ngay ...”, tic 1a dén
ngay 30/3/2018 Céng ty P phai c6 nghia vu ban giao cin ho nhung dén ngay
20/5/2019 C6ng ty mdi ban giao cho 6ng H can ho: X1 va X3; cin ho X2 dén nay
van chua dugc ban giao.

Tuy nhién, theo Pon trinh bay cia Cong ty B giri Toa &4n vao ngay
17/01/2024, Phiéu x4ac nhan ngay 25/01/2017 do Cong ty P xac lap va dién bién tai
phién tod, cac bén thong nhat xac dinh muc 13i suat 6ng H duoc hudng 1a 12%/nim
ké tir ngay 25/01/2017 cho dén ngay ban giao 20/5/2019 (ttrc 1a 846 ngay); riéng
d6i véi can X2 ciia Hop dong 2x2/2016 dén nay van chua dugc ban giao nén Hoi
ddng xét xir xem xét thoi gian tinh 13i tir ngdy 25/01/2017 dén ngay xét xur phuc
tham 14/5/2024 1a 07 nam 03 thang 22 ngay (tic 1a 2.667 ngay). Tuy nhién, theo
phan tich tai muc [2.3] thoi gian dich bénh Covid-19 dugc tinh tir ngay 01/4/2020
dén ngay 31/12/2021 (640 ngay) Cong ty B duoc mién trir trach nhiém nén khong
phai chiu 1di cham ban giao. Do d6, d6i véi can X2 ctua Hop dong 2x2/2016 thoi
gian dé tinh tién 14i chdm ban giao 1a (2.667 ngay - 640 ngay = 2.027 ngay). Cac
bén thira nhan, sd tién dugc tinh dé hudng lai ddi vai Hop déng 2x1/2016 la
1.346.134.800 dong; ddi voi Hop dong 2x2/2016 1a 1.206.543.890 dong va ddi voi
Hop dong 2x3/2016 13 1.652.845.245 dong. Nhan thdy, Phiéu xac nhan ngay
25/01/2017 duoc xac dinh 1a thoa thuan méi ctia cac bén vé 13i suat, vé thoi gian va
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s6 tién dé tinh 13i chAm ban giao nén Ho1 déng xét xur chép nhéan. Theo d6, tién 13i
cham ban giao Cong ty phai tra cho 6ng H dugc tinh nhu sau:

- P6i v6i can X1 ctia Hop dong 2x1/2016 tién 1i do cham ban giao 1a:

1.346.134.800 ddng x 846 ngay x 12%/365ngay = 374.409.876 dong

- D6i vé6i can X3 ctia Hop dong 2x3/2016 tién 14i do cham ban giao 1a:

1.652.845.246 ddng x 846 ngay x 12%/365ngay = 459.717.395 dong

- P6i v6i can X2 ctia Hop dong 2x2/2016 tién 1i do cham ban giao 12:

1.206.543.890 dong x 2.027 ngay x 12%/365ngay = 804.054.070 dong

Tong sb tién Cong ty D phai tra cho 6ng Cao Thai H do cham ban giao 03
can ho 1a: 1.638.181.341 dong.

Cén trir v6i sb tién thu nhap cam két ing trude (12i) dng H d3 nhan d6i véi
can X1 la: 280.605.715 dong, cin X3 la: 344.677.105 dong, cin X2 la:
251.445.365 dong, tong cong sd tién can trir 1a: 876.728.185 dong.

Nhu vay, Cong ty P con phai chi tra tién 13i do chdm ban giao cin hod cho
ong Cao Thai H la:

1.638.181.341 dong - 876.728.185 ddng = 761.453.156 dong.

[3] TUr nhitng nhan dinh va phan tich trén, Hoi déng xét XU chép nhan modt
phan khang cdo ctia Cong ty D, sira Ban 4n déan sy so thim sb 23/2023/DS-ST ngay
24/7/2023 cua Toa an nhan dan quan Ngii Hanh Son, thanh phd Pa Nang. Di véi
céc phan khong khang cao c¢6 hiéu lyc thi hanh.

[4] Do stra 4n so tham, nén Cong ty P phai chiu an phi trén sé tién budc phai
tra cho 6ng H, sd tién an dan su so thim Céng ty phai chiu la 34.458.126 dong; 6ng
Cao Thai H phai chiu an phi dan sy so tham trén so tién khong duoc chap nhén.
Tuy nhién, xét 6ng H 12 nguoi cao tudi c6 don xin mién an phi nén duoc mién an
phi theo quy dinh tai diém d Piéu 12 Nghi quyét 326/2016 ngay 30/12/2016 cua
Uy ban thuong vu Qudc Hoi quy dinh vé muc thu, mién, giam, thu, ndp, quan 1y va
st dung an phi va 1€ phi Toa an.

[5] An phi dan sy phiic thAm: Do chap nhan khang cdo nén bi don Cong ty
khong phai chiu an phi dan sy phac thim. Hoan tra lai Cong ty P sd tién tam tng
an phi da nop.

Vicac lé trén,

QUYET PINH:

Ap dung:

Khoan 2 Piéu 308, Piéu 309 cua Bo luat to tung dan su;

Piéu 117, 119, 121, 122, 123, 124 caa Luat Nha ¢ nam 2015; cac Piéu 17,
22, 23 ciia Luat Kinh doanh Bat dong san; Diéu 117 cta Bo luat Dén sy;

Nghi quyét s6 326/2016/UBTVQH ngay 30/12/2016 cua Uy ban Thuong vu
Quéc Hoi v& mirc thu, mién giam, thu, nop, quan ly va str dung an phi va I¢ phi
Toa an
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I. Chap nhan khang céo caa Cong ty D.

I1. Sira Ban 4n dan su so tham sé: 23/2023/DS-ST ngay 24 thang 7 nim
2023 ciia Toa 4n nhan dan quan Ngii Hanh Son, thanh phd Pa Nang.

Chap nhan mot phan yéu cau khai kién vé viéc “Tranh chap Hop dong mua
béan cin ho” cua dng Cao Thai H dbi voi Cong ty b.

Tuyén xur:

1. Budc Cong ty D phai tiép tuc thuc hién cac Hop dong mua ban cin ho sb:
2x1/2016/HPMB/C Resort - XX ngay 17/11/2016; s6 2x2/2016/HPMB/C Resort —
XX ngay 17/11/2016; s6 2x3/2016/HPMB/C Resort - XX ngay 17/11/2016 véi ong
Cao Thai H.

2. Buoc Cong ty P phai tra cho ong Cao Thai H tién 13i do cham ban giao
can ho caa 03 hop dong néu trén la: 761.453.156 dong.

Ké tir ngdy ngudi duoc thi hanh an c¢6 don yéu cau thi hanh 4n, néu ngudi
phai thi hanh an cham thuc hién nghia vu d6i v6i cac khoan tién phai tra, thi hang
thang con phai chiu khodn tién 13i cua s6 tién phai thi hanh an theo mirc 13i suat quy
dinh tai khoan 2 Diéu 468 Bo luat Dan su cho dén khi thi hanh xong tat ca cac
khoan tién.

3. Khong chip nhan yéu cau khai kién cua 6ng Cao Thai H doi véi Cong ty
P vé doi khoan thu nhap cam két ndm 2019; nam 2020; nam 2021, nam 2022 va ky
I nam 2023 ctia 03 hop dong véi tong sb tién 1a 2.270.982.925 dong.

4. Khong chap nhan yéu cau khoi kién ctua 6ng Cao Thai H d6i voi Cong ty
P d6i véi tién I3i cia thu nhap cam két nam 2019 cia 03 hop dong véi téng sd tién
13 177.115.929 dong.

5. Budc Cong ty P phai ban giao cin ho sb: X2 ciia Hop dong mua ban cin
ho s6: 2x2/2016/HPMB/C Resort - XX ngay 17/11/2016 theo dung qui dinh phap
luat.

6. PBinh chi yéu ciu ban giao Gidy chimg nhan quyén sé hitu cac can ho theo
Hop dong mua ban cin ho s6 2x1/2016/HPMB/C Resort - XX ngay 17/11/2016; sd
2x2/2016/HPMB/C Resort - XX ngay 17/11/2016; s6 2x3/2016/HPDMB/C Resort —
XX ngay 17/11/2016.

7. V& chi phi xem xét, tham dinh tai chd: Budc Cong ty P tra lai cho dng Cao
Théai H chi phi xem xét, tham dinh tai chd sd tién: 5.000.000d (nam triéu dong).

8. An phi dan su so thim: Cong ty P phai chiu 1a 34.458.126 dong. Ong Cao
Thai H 1a ngudi cao tudi nén duge mién tién an phi dan sy so tham.

I11. An phi dan sy phac tham 1a 300.000 déng. Cong ty B dugc hoan tra sd
tién 300.000d6ng theo bién lai thu s 00015xx ngay 22/8/2023 tai Chi cuc Thi hanh
an dan sy quan Ngii Hanh Son, thanh phd Pa Nang.

IV. Ban an phiic tham c6 hiéu lyc phép luat ké tir ngay tuyén an.
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Truong hop ban an duge thi hanh 4n theo quy dinh tai Diéu 2 Luat Thi hanh
an dan su, ngudi dugc thi hanh an dan su, ngudi phai thi hanh 4n dan su c6 quyén
thoa thuan thi hanh 4n, quyén yéu cau thi hanh an, ty nguyén thi hanh an hoic bi
cudng ché thi hanh 4n theo quy dinh tai cac Piéu 6, 7 va 9 Luat Thi hanh an dan su.
Thot hi€u thi hanh &n dan sy dugc thuc hién theo quy dinh tai Piéu 30 Luat Thi
hanh an dan su.

Noi nhin: TM. HOI PONG XET XU PHUC THAM
- Céc duong su Tham phan- Chu tga phién toa
-VKSND TP Pa Nang

- TAND quén Ngii Hanh Son;

- Chi cuc THADS quén Ngii Hanh Son;

- Luu ho so.

Nguyén Hiru Thi Hao Hao
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