TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
TINH BINH DUONG Poc 1ap — Tw do — Hanh phuc

Ban an s6: 02/2022/LD-PT
Ngay 28-3-2022
V/v Tranh chép vé trudng hop bi
don phwong chim dut hop dong
lao dong

] _ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TiNH BINH DUONG

- Thanh phéin Hpi dong xét xir phiic tham gom co:

Tham phdn - Chii toa phién toa: Ong Nguyén Cong Luc.

Cdc Tham phan: Ong Nguyén Minh Tan;

Ong Huynh Vin Luat.

- Thw ky phién toa: Ba Nguyén Thi Hang - Thu ky To0a 4n nhan dén tinh
Binh Duong.

- Dai dién Vién Kiém sdat nhdn dan tinh Binh Dwong tham gia phién
toa: Ong Tran Van Bé - Kiém sat vién.

Ngay 28 thang 3 ndm 2022, tai try s¢ Toa 4n nhan dan tinh Binh Duong
mo phién toa xeét xu phuc tham cong khai vy an lao dong thu ly s
18/2021/TLPT-LD ngay 03/12/2021 ve viéc “Tranh chap veé truong hop bi don
phuwong cham diit hop dong lao dong”.

Do Ban 4n lao dong so tham s6 03/2021/LD-ST ngay 30/9/2021 ctia Toa 4n
nhan dan huyén B, tinh Binh Duong bi khang co. Theo Quyet dinh dua vu én ra
xét xtr phuc tham s6 01/2022/Qb-PT ngay 21/01/2022; Quyéet dinh hodn phién
toa so 01/2022/QB-PT ngay 21/02/2022 va Quyét dinh hoan phién toa so
02/2022/Qb-PT ngay 09/3/2022, giira:

- Nguyén don: Ba Chu Thi Thu H, sinh nam 1984; Dia chi: Ap N, xa H,
huyén B, tinh Binh Duong. Ba H c6 mat.

- Bi don: Cong ty TNHH NB; dia chi: L6 F, duong C, Khu cong nghiép T,
xa T, huyén B, tinh Binh Duong.

Ngudi dai dién hop phap: Ong Tran Quang T, sinh ndm 1976; dia chi: SO
Y duong R, Phuong E, Quan K, Thanh ph6 H6 Chi Minh (theo van ban uy
quyén ngay 13/10/2020). Ong T c6 mat.

- Nguoi khang cdo: Nguyén don ba Chu Thi Thu H va bi don Cong ty
TNHH NB do 6ng Tran Quang T lam dai dién.

NOI DUNG VU AN:
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* Theo don khéi kién ngay 10/8/2020 va don sika doi bé sung 16/9/2020,
ban ty khai, qua trinh hoa giai va tai phién toa, nguyén don ba Chu Thi Thu H
trinh bay:

Ba Chu Thi Thu H va Cong ty TNHH NB (goi tat 1a Cong ty) co ky két
Hop dong lao dong s6: 003-HPLD/2019-AMC. Thoi han hop dong: 03 nam, tir
ngay 01/4/2019 dén 31/3/2022, coéng viéc: Nhan sw, mic lwong: 12.000.000
ddng/ thang.

~ Sau hon 10 thang lam viéc, dén 15 gio ngay 15/01/2020, ba H nhan dugc
quyét dinh sa thai s6: 01/01-2020/QDST cua Cong ty voi ly do: Khong biét
tieng Trung. Cong ty bdo trude: 01 gio 30 phut, d€ ban giao cong viéce.

Sau Tét nguyén dan, ba H dén Cong ty xin nhan quyen lgi cia minh
nhung bao v¢ Cong ty khdng cho ba H vao va Cong ty ciing khong giai quyet
quyén lgi cho ba H.

Ba H khoi kién yéu cau Cong ty phai thanh toan cho ba H:

1. Hai thang tién lwong dé cham dut hop d6ng lao dong theo quy dinh: 02
thang x 12.000.000 dong/thang = 24.000.000 dong.

2 Boi thuong do vi pham thoi han bao trudc 30 ngay: 12.000.000
dong/thang x 30 ngay = 13.864.000 dong.

3. Tién, lvong cho nhiing ngay khong dugc lam viée tinh tir ngay
15/01/2020 dén hét thoi han Hop dong 31/3/2022 la 27 thang: 27 thang x
12.000.000 dong/thang = 324.000.000 dong.

4. Tién bao hiém xa hoi, bao hiém y ‘Eé, bao hiém that nghiép, trong nhimg
ngay khong duoc lam viéc cho deén khi het thoi han hop dong lao dong la 27
thang: 12.000.000 dong/thang x 27 thang x 21,5% = 69.660.000 dong.

5. Theo khoan 4 Piéu 14 Nghi dinh s6 05/2015/NB-CP thi cong ty phai
tra trg cAp mat viéc lam, trudong hop ngudi lao dong c6 thoi gian lam viée thyuc
té cho ngudi s dung lao dong tir du 12 thang tré 1én (HPLD cta ba H: 36
thang) it nhat bang 02 thang tién luong; 02 thang x 12.000.000 dong/thang =
24.000.000 dong.

6. Thanh toan tién luong thang 13/2019 (10/12 thang): 12.000.000
dong/thang x 10 thang = 10.000.000 dong.

7. Thanh toan luong thang 01/2020: 14 ngay x 12.000.000 dong/thang =
6.461.538 dong.

8. Thanh toan tién phép nim theo HDLD (36 ngay): 12.000.000
dong/thang : 26 ngay cong x 36 ngay = 16.615.384 dong.

9. Tién 1di do chdm thanh toan (Piéu 96 B¢ luat Lao dong nim 2012)
Luong thang 13/2019, phep nam 2019 va luong thang 01/2020: 33.076.922
dong x 6,0%/ndam x 27 thang = 4.465.384 dong.

10. Ngay cong 6m dau huéng BHXH, BHYT tinh dén thang 3/2020.
Cong ty khong khai bdo cong 6m dau vo1r BHXH: 12.000.000 dong/thang: 24
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ngay X 75% x 13 ngay = 4.875.000 dong. Co6 chung tir kém theo gidy chimg
nhan nghi huéng BHXH.

11. Bao hiém that nghiép (03 thang): 12.000.000 dong/thang X 60% x 3
thang = 21.600.000 d6ng. Do Cong ty cham chdt, cham tra s6 BHXH nén ba H
khong tién hanh tha tuc husng BHTN (theo khoan 2, Piéu 50 Luét Viéc 1am).
Cé chung tir kém theo qua trinh déng BHTN.

12. Ba H khéng yéu ciu tién kham chita bénh.
Téng sb tién Cong ty phai bdi thuong 1a: 519.541.306 dong.

* Bi don Cong ty TNHH NB do 0ng Trdan Quang T - la nguoi dai dién hop
phap (co don xin vang mat) da trinh bay:

Ba Chu Thi Thu H vao ndp hd so xin viéc va dugc tuyén dung vao lam
viéc tai Cong ty TNHH NB vao ngay 11/3/2019, thir viéc cho dén hét ngay
31/3/2019; dén ngay 01/4/2019 ba H véi Cong ty c6 ky hop dong lao dong sd
003 HPLD/2019 véi thoi han 01 ndm tir ngay 01/4/2019 dén ngay 31/3/2020,
chirc danh chuyén mon la Nhan sy, khong c6 chire vy, mirc lwong co ban 1a
5.500.000 dong/thang; trong thoi gian lam viée tai Cong ty, ba H lam viéc cling
binh thuong, khong c6 gi xuat sic va ciing khong co sai pham gi. Pén khi nghi
Tét nguyén dan Canh Ty nam 2020 thi ba H ¢6 trinh bay nguyén vong 13 qua tét
s& chuyén chd 1am khac khong lam viéc tai Cong ty nita va ba H c6 nop don xin
nghi viéc bat dau tir ngay 05/02/2020 (1a ngay Cong ty bat dau lam viéc lai sau
khi nghi Tét), trén co s don xin nghi viéc cua ba H, ngay 15/01/2020 Cong ty
da ban hanh quyét dinh cho thoi viéc (sa thai) voi ba H.

Sau khi nghi viéc, Cong ty c6 goi nhung khong thiy ba H dén nhan luong
thang 01/2020 ciing nhu cac gidy to ¢ lién quan, Cong ty ¢ dién thoai moi ba
H den nhan luong nhiéu 1an nhung ba ciing khong dén, hién nay Cong ty con
giir tién lwong thang 01/2020 cua ba H 1a 3.953.692 dong, sb tién nay Cong ty
ltc nao ciing san sang tra cho ba H.

La nhan vién nhan sy nén ba H c6 trach nhiém luu gitr cac gidy to lién
quan dén ho so ca nhan cua tat ca ngudi lao dong, trong dé c6 cia ca nhan ba H
va ca con dau cua Cong ty str dung hang ngay. Khi nhan duoc thong bao thu ly,
glay triéu tap ctia TOa an vé viéc bi ba H khoi kién, Cong ty v6 cung bat ngo va
kiém tra lai ho so thi khong thay don xin nghi viéc ctia ba H (Cong ty cho rang
ba da lay lai don xin nghi viéc), hop dong lao dong ma ba H cung cip cho Toa
an ciing khong dung theo thong 1& ciia Cong ty, ¢6 dau hiéu cua viéc 1am gia con
dau, tai lidu ctia CONg ty Vi tat ca cac nhan vién Cong ty sau thoi gian thir viée
déu dugc ky hop dong lao dong voi thdi han 01 nam (khdng cé ai ky 3 nam),
trong khi d6 hop déng ma ba H cung cip 14 c6 thoi han 3 nim. Cac ching tir
khac ciing khong phu hop vi khi cong ty tuyén dung ba H, Cong ty da biét ba H
khong biét tiéng Hoa nhung van tuyén dung nén d6 khong thé 1a Iy do Céng ty
sa thai ba H dugec.

Céc gidy to bd H giri cho Cong ty khi khoi kién déu la ban scan nén
khong thé xac dinh dugc chit ky va con dau trén nhitng van ban d6. Phia Cong
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ty d& nghi Toa 4n yéu cau ba H cung cdp ban chinh dé ddi chiéu. Nhimng ban
chinh d6 (néu co) ciing 1a do ba H tu trinh Tong Giam ddc ky hd so da tra tron
vao dé phuc vu cho y dinh kién tung cua ba sau khi nghi viéc tai Cong ty. Cong
ty dé nghi Toa an cho trung cau giam dinh nhimg chimg cr ma ba H da cung
cap, néu chimg cir khong dung dé nghi chuyén hd s0 cho co quan cong an diéu
tra ba H vé toi gia mao con dau tai lidu cta co quan to chtc. Vi nhimg 1y do néu
trén nén ddi véi toan bd yéu cau khoi kién cua ba H, bi don khong dong .

Tai Ban an lao dong so thim s6 03/2021/LD-ST ngay 30/9/2021 cta Toa
an nhan dan huyén B, tinh Binh Duong da tuyén xu:

1. ,Chép nhan mot phan yéu cau khoi kién cua nguyén don ba Chu Thi
Thu H d6i voi bi don Cong ty Trach nhiém hiru han NB gom cac khoan:

1.1. Tién luong do vi pham thdi han bao trude 1a 30 ngay 1a 13.864.000
ddng;

1.2. Tién boi thuong theo hop dong lao dong tir thang 02/2020 dén théng
3/2022 13 324.000.000 d6ng;

1.3. Thanh toan 02 thang tién lwong dé chadm dat hop dong lao dong 1a
24.000.000 dong;

1.4. Thanh toan tién luong thang 01/2020 con lai 1a 6.461.538 dong;

1.5. Tien trg cap mat viéc lam 02 thang (thang 02/2020 va thang 3/2020)
14 24.000.000 dong;

Budc Cﬁng ty Trach phiém htru han NB co6 ‘Eréch nhiém thanh toan cho ba
Chu Thi Thu H tong cong s6 tién 1a 392.325.538 dong.

2. Khong chap nhan mot phan yéu cau khdi kién cta ba H ddi véi yéu cau
bi don thanh toan: Tién luong thang 13/2020 1a 10.000.000 dong; tién phép nim
1a 16.615.384 dong; tien BHXH, BHYT; BHTN trong thoi gian tir thang
02/2020 dén thang 3/2022 1a 69.660.000 dong; tién nghi 6m 24 ngay la
4.875.000 dong; tién BHTN 03 thang 1a 21.600.000 dong; tién 13i do cham thanh
toan 13 4.465.384 dong.

Ngoai ra, ban 4n so tham con tuyén budc bi don phai chiu s6 tién an phi 1a
19.676.276 dong, tlen chi phi giam dinh 9.000.000 dong, trach nhiém cham thi
hanh &n, quyén yéu cau thi hanh 4n va quyén khang cao cho cac bén duong su.

Ngay 14/10/2020, nguyén don ba Chu Thi Thu H c¢6 don khang cao dé
nghi Toa an cap phuc tham sta mot phan ban an so tham, chap nhén thém céc
yéu cau khoi kién ciia nguyén don vé cac ndi dung: Thanh toan tién lwong thang
13/2019 1a 10.000.000 dong; tién phép nam 2019 1a 16.615.384 dong; thanh toan
truc tiép tién bao hiém x3a hoi cho ba H sd tién 69.660.000 déng; thanh toan tién
bao hiém that nghiép sb tién 21.600.000 dong; tién 14i do cham thanh toan
lwong: 4.465.384 ddng; tién ngay cong 6m dau chua huéng BHXH: 4.875.000
d6ng va tién kham chira bénh: 4.241.157 dong, tong cong 1a 131.456.925 dong.
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Ngay 29/10/2021, nguoi dai dién hop phép cta bi don ong Tran Quang T
¢ don khang cao toan by ban an so tham, dé nghi Toa an cap phic tham giai
quyét lai.

Tai phién toa phuc tham, nguyén don van gitr nguyén yéu cau khoi kién
va yéu cdu khang céo, dé nghi Hoi dong xét xtr chap nhén toan bo yéu cau khoi
kién ctia minh. Nguoi dai dién hop phap cua bi don van giit nguyen quan diém
cua minh, khong ddng v v6i quyét dinh ctia ban an so thAm va khdng dong y véi
yéu cau khang céo cua nguyén don.

Hai bén duong su khong tu thoa thuan duoc véi nhau vé viée giai quyét
vu an.

Tai cap phtic tham, ba H ndp b sung 4 phiéu luong cua cac thang 7, 10,
11 va 12 nam 2019.

Dai dién Vién kiém sat nhan dan tinh Binh Duong phat biéu y kién Qua
trinh thu 1y giai quyét vy an tai cap phuc tham, nhu’ng nguoi tién hanh t6 tung va
nhiing nguoi tham gia té tung da thyc hién dung cac quy dinh cua B9 luat To
tung dan sy. V& hudng giai quyét vu an: Can ctr khoan 2 Piéu 308 Bo luat t6
tung dan su, Kiém sat vién dé nghi Hoi dong xét xtr khong chap nhan khang cao
ciia nguyén don, chdp nhian mot phan khang céo cua bi don va sira mot phan
Ban an s6 03/2021/LD-ST ngay 30/9/2021 cua Tda 4n nhan dan huyén B, tinh
Binh Duong theo hudng tuyén budc bi don phai thanh toan tién lwong nhiing
ngay nguyén don khong dugc 1am viéc tinh tir thang 02 nam 2020 dén thang 3
nam 2022 14 26 thang x 12.000.000 dong/thang = 312.000.000 dong. Cac quyét
dinh khéc ctia ban 4n so tham dé nghi Hoi dong xét xir giit nguyén.

Sau khi nghién ctru cac tai li¢u, ching ctr co trong hd so vu an, y kién
trinh bay cua cac bén duong su va quan diém cua dai dién Vién kiém sat nhan
dan tinh Binh Duong vé viéc giai quyét vu an;

NHAN PINH CUA TOA AN:
[1] Vé thu tuc t6 tung:

[1. 1] Vé quan hé phap luat tranh chap va tham quyen giai quyet Toa an
cap so tham xéac dinh quan h¢ phap luat tranh chap 1a: “Tranh chdp vé don
phuong cham dirt hop dong lao déng theo hinh thirc sa thai”. Tuy nhién, Xét
Quyét dinh s6 01/01-2020/QDST ngay 16/01/2020 mic du c6 dung tir “sa thdi”,
nhung thyuc chat 1a quyét dinh cho ba H nghi viéc va quyét dinh nay khong dé
cap dén bat ky hanh vi vi pham ky luat hay hinh thirc ky luat ma néu 13 1y do la:
“Nhu cau cua Cong ty 1a toan bo nhan vién vian phong phai biét Tiéng Hoa”.
Qua trinh tham gia t6 tung, cac duong sy cuing xac dinh khong co viée xur Iy ky
luat va cac bén chi tranh chap vé viéc chim dit hop dong lao dong. Do d6, Toa
an cip phuc tham xac dinh day 1a vu an “Tranh chap vé truong hop bi don
phurong cham dirt hop dong lao déng”, thudc tham quyen giai quyet cua Toa an
nhan dan huyén B theo quy dinh tai diém a khoan 1 Diéu 32, diém ¢ khoan 1
Diéu 35, diém a khoan 1 Diéu 39 cua Bo luat TS tung dan su.
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[1.2] Xét don khang céo ctia nguyén don ba Chu Thi Thu H va dai dién bi
don 6ng Tran Quang T dugc thuc hién trong thoi han luat dinh, dai dién bi don
d3 nop tién tam tng an phi phuc thim, nguyén don dugc mién an phi nén viée
khang céo 1a hop I¢.

[2] V& ndi dung:

[2.1]. Qué trinh tham gia t6 tung, ngudi dai dién Céng ty cho rang ba H
gia mao tai liéu, chimg ct trong viéc dua ra hop dong lao dong khong cé thuec,
nhung két qua giam dinh do Tda an cdp so thdm trung cau cho thdy Hop dong
lao dong s6 003 HDLD/2019-AMC ngay 01/4/2019 di duoc nguoi dai dién hop
phap ctia Cong ty ky két va tai cp phic tham, bi don ciing khong cung cip duoc
tai liéu chimg c khac dé chung minh 14 c6 viéc gia mao hop dong lao dong.
Hop dong lao dong sd 003 HPLD/2019-AMC ngay 01/4/2019 duoc ky két giita
ba H va Cong ty 1a hop phap. Hop dong nay cé thoi han tir ngay 01/4/2019 dén
30/3/2022.

[2.2]. Xét Quyét dinh s6 01/01-2020/QDST ngay 16/01/2020 c6 ndi dung
cho ba H nghi viée la quyét dinh chidm dut hop dong lao dong. Nguoi dai dién
ctia Cong ty cho rang c6 su thoa thuan giita cac bén vé viée cham dut hop dong
lao dong, nhung khong duogc ba H thira nhan va khong cung cap duoc tai liéu,
chimg ¢t ndo khac dé ching minh c6 sy thoa thuan gitta cac bén nén Quyét dinh
s6 01/01-2020/QBST 1a quyét dinh don phuong cham dit hop dong lao dong.

[2.3]. Xet quyét dinh don phuong chdm dit hop dong lao dong voi ly do:
“Nhu cau cua Cong ty la toan bo Nhan vién van phong phai biét Tleng Hoa” la
khong ¢ can cir phap luat. Ngoai ra, quyét dinh nay con vi pham vé thdi han
bdo trudc duoc quy dinh tai diém b khoan 2 Diéu 38 Bo luat Lao dong nim
2012. Do d6, Quyét dinh s6 01/01-2020/QDST ngay 16/01/2020 1a quyét dinh
don phuong cham dut hop dong lao dong trai phap luat va Cong ty phai boi
thudng cho nguoi lao dong cac khoan theo quy dinh tai Diéu 42 Bo luat Lao
dong nam 2012.

[2.4]. Xét thoi gian tinh boi thudng: Tai thoi diém Toa an xét xir so tham
(ngay 30/9/2021) thi hop dong lao dong gitra cac bén van con thoi han, ngay hét
han cta hop dong dén ngay 30/3/2022 (sau ngay xét xur so tham). Thoi gian
nguoi lao dong khong dugc lam viée theo hop dong dén ngay hét han hop dong,
cu thé nhu sau: Tir ngay 16/01/2020 dén ngay 30/3/2022 |a 26 thang va 14 ngay.
Tda an cap so tham tinh thoi gian phai boi thuong 27 thang 1a chua chinh x4c,
can diéu chinh lai.

[2.5]. Xét mirc luong bdi thudng:

Theo Hop ddng lao dong sé 003 HDLD/2019-AMC ngay 01/4/2019 c6
quy dinh tién luong: Mtrc lwong chinh la 5.500.000 dong + phu cép nguy hai

300.000 dong + phu cip khac = 12.000.000 dong/thang Trong d6, phu cap khac
khong duoc dién giai chi tiét gdm nhitng khoan phu cép nao.

_ Qua trinh tham gia t tung, ba H trinh bay duoc tra luong truc tiép bang
tién mat 12.000.000 dong/thang, khong bang hinh thirc chuyén khoin qua ngan
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hang. Cac phiéu luong do ba H ndp bo sung tai cap phac tham khong co chir ky
hay ddu x4c nhan ctia Cong ty va ciing khong duoc ngudi dai dién ciia Cong ty
thira nhan nén khong thé xac dinh day 1a chimg ctr. Hon nita, theo cc phiéu tra
lwong nay thi mirc luong co ban duge xac dinh 13 5.500.000 dong, con lai cac
khoan phu cip bao gdm: Phu cip xdng xe, phu cép thué nha, phu cip trach
nhiém va phu cap chuyén can 1a nhirg khoan phu cép chi duoc tinh khi nguoi
lao dong truc tlep tham gia lao dong moi xac dinh dugc nhu cau sinh hoat, di lai
va 6 thé hién day du tinh than trach nhiém, sy chuyén can hay khéng.

Bi don trinh bay mirc lvong ctia ba H 1a 5.500.000 dong, nhung Tda an
cap so thAm di khong yéu cau bi don cung cdp chimg cir vé bang luong, cac
khoan tién thyc linh hang thang cua ba H, hinh thtc tra luong, cac khoan phu
cdp ma ba H duoc hudng ..., ma van tinh mirc lwong chung 12.000.000 dong 1a
khong ¢o co so.

Theo tai ligu, chimg ¢t do Bao hiém xa hi huyén B cung cap thi Cong ty
NB da dong bao hiém xa hoi cho ba H voi muc luong la 6.800.000 dong, trong
do luong chinh: 6.500.000 dong va phu cap: 300.000 dong.

Tai phién toa phiic tham, Hoi dong xét xtr yéu cau cac bén duong sy cung
cap tai liéu, ching c thé hién khoan tién luong thuc linh, nhung cac bén khong
cung cap duoc tai liéu, ching cir ndo khac nén mirc lwong dong bao hiém xi hoi
6.800.000 dong duoc ap dung dé tinh cac khoan boi thuong.

[2.6]. Xét cac khoan bdi thudng thi thiy rang:

- Cong ty phai tra cho ba H 02 thang tién luong theo hop dong (khoan 1
bicu 42 B ludt Lao dong ndm 2012): 6.800.000 dong/thang x 02 thang =
13.600.000 dong.

- COng ty phai tra tiér} luong trong nhitng ngay nguoi lao dong khong
dqoc lam viéc (khoan 1 Diéu 42 B§ luat Lao g’l’@ng nam 2012): 6.800.000
dong/thang x 26 thang va 14 ngay = 180.461.500 dong.

- Cong ty phai tra tién bao hiém xa hoi, bao hiém y té trong nhiing ngay
nguoi lao dong khong duge lam viée (Khoan 1 Piéu 42 Bo luat Lao dong nim
2012). Theo quy dinh tai cac Diéu 82, 83, 84, 85 va 86 Luat Bao hiém xa hoi
2014 thi ca nguoi lao dong va ngudi st dung lao dong déu cé nghia vu déng bao
hiém xa hoi trén so tién luong hang thang va dong truc tiép cho co quan bao
hiém x4 hoi dé ndp vao quy bao hiém xa hoi. Sau d6, co quan bao hiém x3 hoi
stt dung quy bao hiém xa hoi dé tra cac ché d6 bao hiém xa hoi cho ngudi lao
dong theo quy dinh cua phap luat. Nguoi str dung lao dong khong co nghia vu
tra tién bao hiém xa hoi, bao hiém y té trye tiép cho ngudi lao dong. Theo tai
liéu do Bao hiém x& hoi huyén B cung cap: Thang 3/2020, Cong ty méi bao
giam BHXH dbi véi ba H; tir thang 4/2020 dén thang 5/2020 ba H lam viéc tai
Cong ty C6 phan Céng nghiép MVN va c6 ding ky tham gia huéng BHXH;
BHTN; tir thang 9/2020 dén thang 02/2021, ba H 1am viéc tai Cong ty Tai Da
Furniture va c6 tham gia BHXH; tir thang 5/2021 dén thang 7/2021 ba H lam
viéc tai Cong ty TNHH Youia Viét Nam Furniture; qué trinh tham gia BHXH,
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ba cling da duoc Cong ty TNHH NB giai quyét ché d6 nghi 6 6m 4. 250.000 dong
va nghi do con 6m 14 1.700.000 dong Do d6, yéu cau cta ba H vé viéc yéu cau
Cong ty phai thanh toan tryc tiép tién BHXH, BHYT cho ba H 14 khong c6 co
s& chap nhén.

- Do ca Cong ty va ba H déu khong mudn tiép tuc hop ddng lao dong nén
Cong ty phai tra cho ba H 02 thang tién luong theo hop ddong lao dong dé cham
duat hop dong lao dong (khoan 3 Diéu 42 Bo luat Lao dong nim 2012):
6.800.000 dong/thang x 02 thang = 13.600.000 dong.

- Cong ty phai boi thuong cho cho ba H mot khoan tién tuong tng véi
tién luong cua nguoi lao dong trong nhimg ngay khong bao trude (theo quy dinh
tai diém b khoan 2 Piéu 38 va khoan 3 Diéu 42 Bo luat Lao dong nam 2012) Ia
30 ngay: 6.800.000 dong.

- Cong ty thira nhan chua thanh toan tién luong thang 01/2020 va dong ¥
tra cho ba H tién lwong cta thang 01/2020 (nhung ba H khong dong y nhén):
3.953.692 dong la phu hop.

- Ba H yéu cau Cong ty tra tién tro cAp mat viéc 1am, nhung theo quy dinh
tai khoan 4 Diéu 14 Nghi dinh s6 05/2015/ND-CP ngay 12/01/2015 cta Chinh
Phui quy dinh chi tiét va huéng dan thi hanh mot s6 ndi dung ciia Bo luat Lao
dong thi trong truong hop don phuong cham dut hop dong lao dong trai phép
luat, Cong ty khong thudc truong hop phai tra tién trg cAp mat viéc 1am theo quy
dinh cuia phap luat da vién dan néu trén.

- Tién bao hiém that nghiép do co quan BHXH chi tra truc tiép cho ngudi
lao dong, Cong ty khong c6 nghia vu chi tra.

- Khi nguoi lao dong bi 6m dau, tai nan ma khong phai 13 tai nan lao dong
phai nghi viéc va c6 xac nhan cua co s kham bénh, chira bénh co tham quyén
theo quy dinh ctia Bo Y té s& duoc hudng tro cap do co quan bao hiém xa hoi
chi trd theo quy dinh tai cac Diéu 24, 25, 26, 28 va 29 Luat Bao hiém x3 hoi
2014. Xét thay, ba H khong c6 don xin nghi phép ndp kém céc gidy ching nhan
nghi bao hiém xa hoi cho Cong ty dé xin tro cap nén Cong ty khdng co trach
nhiém 1am tha tuc nay cho ba H va khong c6 nghia vu thanh toan truc tiép
khoan tién nay cho ba H.

- Cac khoan khac ba H yéu cau gom c6 tién luong thang 13/2019 va tién
1ai do cham thanh todn khong c6 can ctr phap ludt nén khong duge Toa an cap so
tham chap nhan la ding.

[3]. Tir nhitng co' s¢ néu trén, xét thdy yéu cau khang céo cta nguyén don
khong co6 co so chap nhan; yéu cau khang cdo cta bi don c6 co sé chip nhan
mot phan vé thoi gian bdi thudng va mie lwong lam cin ct bdi thuong.

[4]. Quan diém cua dai dién Vién Kiém sat nhan dan tinh Binh Duong vé
viéc khong chip nhan khang cao cua nguyén don, chap nhan mot phan khéang
c40 clia bi don; sira mot phan ban an so thiam 1a phu hop, nhung vé mic luong
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tinh bdi thuong dugc Hoi dong xét xir diéu chinh lai cho phu hop véi cac tai
li¢u, ching cur da thu thap.

[5]. Vé an phi: Nguyén don dugc mién an phi so thAm va phuc tham. Bi
don phai chiu an phi so' tham trén khoan tién phai thanh toan cho nguyén don,
khong phai chiu an phi phic tham do stra mot phan ban an so tham.

Vi cac 1€ trén,

QUYET PINH:
‘ Ap dung diém a lghoén 1 Diéu‘32, diém ¢ khoémrl Diéu 35, diém a khoan
1 Diéu 39, khoan 2 Dbiéu 308 va bicu 313 B luat T6 tung dan sy nam 2015;
Nghi quyét sb 326/2016/UBTVQH14 ngay 30/12/2016 ctia Uy ban Thudng vu
Qudc hoi quy dinh vé mirc thu, mién, giam, thu, ndp, quan 1y va st dung an phi,
1€ phi Toa an;

Ap dung diém b khoan 2 Diéu 38, Diéu 42 Bo ludt Lao dong ndm 2012;
cac bicu 24, 25, 26, 28, 29, 82, 83, 84, 85 va 86 Luat Bao hiém xa hoi 2014;
khoan 4 Di€u 14 Nghi dinh s6 05/2015/ND-CP ngay 12/01/2015 cua Chinh phu
quy dinh chi ti€t va huéng dan thi hanh mot s6 ndi dung cua Bo luat Lao dong.

Tuyén xr:

1. Khong chap nhan khang cdo cua nguyén don. Chép nhan mot phan
khéng céo cua bi don. Stra mgt phan Ban an lao dong so tham s6 03/2021/LD-
ST ngay 30/9/2021 ctia Toa an nhan dan huyén B, tinh Binh Duong nhu sau:

1.1. Tuyén bo Quyét dinh s6 01/01-2020/QDST ngay 16/01/2020 cua
Cong ty TNHH NB vé viéc cham dat hgp dong lao dong véi ba Chu Thi Thu H
1a trai phap luat.

1.2. Chap nhan mot phan yéu cau khdi kién cta ba Chu Thi Thu H, budc
Cong ty TNHH NB phai thanh toan cho ba Chu Thi Thu H cac khoan sau:

- Hai (2) thang tién luong theo hop dong: 13.600.000 dong.

- Tién luong trong nhiing ngay khong dugc lam viée tu ngay 16/01/2020
dén ngay 30/3/2022: 180.461.500 dong.

- Hai (2) théng tién luong dé cham dut hop dong lao dong: 13.600.000
dong.

- Tién luong trong nhiing ngay khong bao trudc: 6.800.000 dong.
- Tién luong cua thang 01/2020: 3.953.692 dong.
Cong cac khoan néu trén: 218.415.192 dong.

, Ké tir ngdy c6 don yéu cau thi hanh an ctia ngudi dugce thi hanh an cho
dén khi thi hanh an xong, bén phai thi hanh an con phai chiu khoan tién lai cua
sO tién con phai thi hanh an theo mirc 1ai suat quy dinh tai Piéu 357, Biéu 468
B0 luat Dan sy nam 2015.



10

1.3. Khong chap nhan yéu cau khéi kién ciia ba Chu Thi Thu H vé viéc
yéu cau bi don thanh toan cho ba H: Tién luong thang 13/2020 1a 10.000.000
ddng; tién phép nam 1a 16.615.384 dong; tién BHXH, BHYT; BHTN trong thoi
gian tir thang 02/2020 dén thang 3/2022 13 69.660.000 dong; tién nghi 6m 24
ngay 1a 4.875.000 dong; tién BHTN 03 thang 1a 21.600.000 ddng; tién 1ai do
cham thanh toan 1a 4.465.384 dong.

2. V& an phi:

2.1. An phi lao dong so tham:

- Cong ty TNHH NB phai chiu 4n phi 13 6.552.000 dong.
- Ba Chu Thi Thu H dugc mién an phi so tham.

2.2. An phi lao dong phtic thim:

- Cong ty TNHH NB khdng phéi chju an phi phic thim va dugc nhén lai
300.000 dong tién tam Ung an phi da ndp theo Bién lai s6 0009771 ngay
05/11/2021 cua Chi cyc Thi hanh an dan sy huyén B.

- Ba Chu Thi Thu H duoc mién an phi phiic tham.

3. Truong hgp Béan an dugc thi hanh theo quy dinh tai Piéu 2 Luat Thi
hanh an dan sy thi nguoi duoc thi hanh an dan sw, nguoi phai thi hanh an dan sy
c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén thi hanh
an hodc bi cudng ché thi hanh an theo quy dinh tai cac Piéu 6, 7 va 9 Luat Thi
hanh an dan sy; thoi hi€u thi hanh an duoc thuc hién theo quy dinh tai Diéu 30
Luat Thi hanh an dan su.

4. Ban 4n phuic thim c6 hiéu lyc phap luat ké tir ngdy tuyén an./.

Noi nhén: TM. HQI PONG XET XU PHUC THAM
- VKSND tinh Binh Duong; THAM PHAN — CHU TOQA PHIEN TOA
- TAND huyén B; (Pi k)

- Chi cuc THADS huyén B;

- Cac duqng su;
- Luu: T6 HCTP, Toa LD, HSVA.

Nguyén Cong Luc



