TOA AN NHANDAN CAPCAO  CONG HOA XA HQI CHU NGHIA VIET NAM
TAI DA NANG Poc ldp - Tw do - Hanh phic

Ban an sb: 200/2024/DS-PT
Ngay: 20/6/2024.

VIV tranh chdp vé thira ké tdi san.

NHAN DANH
NUGC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI PA NANG

- Thanh phin Hpi dong xét xir phiic thdm gom co:

Thdm phan - Chii toa phién toa:  ba Tran Thi Kim Lién

Cdc Tham phdn: 6ng Nguyén Tan Long

ong Vo Ngoc Thong

- Thuw ky phién toa: 6ng Pham Vian Phong, Tham tra vién Toa 4n nhan dan
cap cao tai Da Nang

- Pai dién Vién Kiém sdt nhin dan cdp cao tai Pa Ning: ong Tran Viét
Tuan- Kiém sat vién tham gia phién toa.

Ngay 20 thang 6 nim 2024, tai try s¢ Toa an nhan dan cip cao tai Pa Ning
xét xir phiic tham cong khai vu an dan sy thu 1y s6 56/2024/TLPT-DS ngay
18/3/2024 vé “Tranh chap vé thira ké tai san”.

Do Ban an déan su so thim s6 67/2023/DS-ST ngay 07/12/2023 cua Toa an
nhan dan thanh ph6 Pa Nang bi khang céo.

Theo Quyét dinh dua vu 4n ra xét xir s6 1103/2024/QP-PT ngay 03 thang 6
nam 2024, gifta cac duong su:

1. Nguyén don: 6ng Lwong Vin B - sinh nim 1952; ho chiéu sé:
583656193; dia chi cu tra tai nudc ngoai: C Osage D, CA 93.906, USA (Hoa
Ky).

Nguwoi dai dién theo 1y quyén ciia nguyén don: dng Huynh Hoai N - sinh
nam 1973; dia chi: s6 C dudng N, quan H, thanh phé Da Nang (Gidy ty quyén
dugc T3 tai S, Hoa Ky chiing nhan ngay 22/12/2022). C6 mat.

2. Bi don: 6ng Huynh Trung H - sinh nam 1977; ho chiéu s: 045853269
va ba Huynh Thi My T - sinh nam 1979; ho chiéu s6: 045853270; cung dia chi
cu tra tai: G Delaware Ave #A A, NY A, USA (Hoa Ky).

Ngueoi dai dién theo ity quyén cia bi don: 6ng Truong Hung T1 - sinh nim
1985; dia chi: s6 F duong T, phuong H, quan L, thanh ph Pa Ning (Gidy uy
quyén dugc Cong chimg vién bang N chimg nhan ngay 21/10/2023). C mit.
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3. Ngudi c6 quyén lgi, nghia vu lién quan: ba Luong Thi N1 - sinh nim
1956; dia chi: so A duong A, to A phuong A, quan S, thanh phé Pa Nang. Vang
mat.

4. Nguwoi khang cao: bi don 6ng Huynh Trung H va ba Huynh Thi My T.
NOI DUNG VU AN:

* Nguwoi dai dién theo 1y quyén ciia nguyén don - 6ng Huynh Hoai N trinh
bay:

Cha me cua 6ng Luong Vian B 13 6ng Luong Vin O (sinh nam 1915, chét
nam 1991) va ba Nguyén Thi S (sinh ndm 1922, chét naim 2013). Sinh thoi, cha
me 6ng Ba s duoc 03 ngudi con, gdbm: 6ng Luong Vin B - sinh nim 1952, ba
Luong Thi T2 - sinh nam 1955, chét nam 2007 va ba Luong Thi N1 - sinh ndm
1956.

Ngoai ra, 6ng O va ba S khong cd con nudi hay con ngoai gia thli nao khac.
Ong ba nfi, 6ng ba ngoai da chét trude cha me rat 1au, trude gidi phong.

Nim 2004, gia dinh bj giai toa dugc Nha nudce bd tri tai dinh cu cho ba S 16
dat tai to C phuong A, quan S, thanh phd Da Nang thudc thira dit s6 193, to ban
d6 s6 C7. Sau khi dugc bd tri dat tai dinh cu, 6ng B ndp toan bo tién sir dung dat
va xdy nha. Hién thira dat co Gidy chting nhan quyén st dung dat s6 AD 182546
do UBND quan S cip ngay 29/12/2005 dimg tén ngudi st dung dat 1a ba
Nguyén Thj S.

Pé phong bat tric xdy ra, ba S di 1ap di chuc tai Phong C, thanh phd Pa
Néng, s6 cong chung 2427, quyén s6 HV34/TP/CC-SCC/HPGD ngay
28/02/2003 dé lai toan bo di san cho éng B. Tuy nhién, phan xay dung trén dat
chua dugc dua vao di chic nén 6ng B c6 nguyén vong:

- Bdi véi phan di san theo di chiic: 6ng B yéu cau duoc nhan thira ké 1a
toan bd quyén sir dung dat tai t6 C phuong A, quan S, thanh phb Pa Nang thudc
thira dat s6 193, to ban d6 s6 C7 ¢ Gidy ching nhan quyén st dung dat sb AD
182546 do UBND quan S cép cho ba Nguyén Thi S ngay 29/ 12/2005 theo di
chuc ba Nguyen Thi S 1ap tai Phong C, thanh phé Pa Nang, s6 cong chimg
2427, quyén s6 HV34/TP/CC-SCC/HPGD ngay 28/02/2003.

- B6i v6i phan di san khong c6 trong di chic gdm ngdi nha 03 ting dé nghi
phan chia theo quy dinh cta phéap luat. Theo d6, 6ng B dé nghi dugc nhan nha
va thdi tra cho cac dong thira ké.

Thue té, toan b phan xay dung do 6ng B bo tién ra xay, nhung chua thé
hién trong Gidy chiing nhan quyén st dung dat.

Dbi véi gia tri tai san duoc xac dinh trong ching thu thim dinh gia sb
231407770/DNG cua Cong ty c6 phan G 6ng B khong co6 y kién gi.
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* Ngwoi dai dién theo uy quyén ciia bi don - éng Truong Hung T1 trinh
bay:

Bi don dong ¥ voi ndi dung dng B cung cip vé viéc ba S co chong 1a ong
Luong Van O (sinh nam 1915, chét nam 1991) va c6 ba ngudi con dé, gdm: 6ng
Luong Van B (sinh ndm 1952); ba Lwong Thi T2 (sinh nim 1955, chét nim
2007) c6 chong nhung di ly hén, c6 02 con 1a: Huynh Trung H va Huynh Thi
M5 T; ba Luong Thi N1 (sinh nim 1956). Cha me ctia ba S déu di chét trude ba
S, ngoai ra khong co con riéng, con nudi nao khac. Ong Huynh Trung H va ba
Huynh Thi My T 1a chau ngoai cua ba S. Ba T2 1a me ru6t cua 6ng H, ba T. Do
do, gitta nguyén don va bi don c6 quan hé cau - chau. Bi don théng nhat véi ndi
dung Gidy trich luc khai tir do 6ng B cung cap.

Ong B xéc dinh: thira dat s6 193, to ban dd sd C7 (trude day 1a thira dat sb
L-11, t& ban d6 KTO01/ 1), dién tich 76,5m2 va ngoi nha cé dién tich st dung
148,5m?, sb tang: 2, dia chi tai t6 C phuong A, quan S, thanh phd Da Néng 1a tai
san thudc so hitu hop phap cua ba Nguyén Thi S, ¢ dugc UBND thanh phé b
cap Gidy chung nhan quyén sir dung dat s6 X 040587 ngay 07/4/2003 va cap d6i
lan 2 dé cap nhat tai san trén dat thanh Gidy chimg nhan quyén st dung dat sb
AD 182546 ngay 29/12/2005. Ong T2 ddng y véi y kién nay cia 6ng B.

Vé Di chuc do ba S lap ngay 28/02/2003 tai Phong C, thanh phd Pa Nang:
di chuc duoc xac 1ap khong phu hop véi quy dinh ctia phap luat vé dat dai va
phap luat vé cong ching. Cu thé:

Th nhét: tai thoi diém xéc lap di chuc, ba S chua duwoc Nha nudc cong
nhan quyén st dung dat ddi véi tai san tai dia chi t6 C phuong A, quan S, thanh
phé Pa Néng. Theo quy dinh ctia phap luat dat dai c6 hiéu luc tai thoi diém nay
quy dinh "Nguoi str dung dat khi thuc hién cic quyén ctia minh phai co6 Gidy
chtmg nhan quyén str dung dat do co quan Nha nude c6 tham quyén cip” (theo
khoan 1 Piéu 3 Nghi dinh 171999/ND-CP ngay 29/3/1999 vé thu tuc chuyén
nhuong, cho thué, cho thué lai, thtra ké quyén s dung dat va thé chép, gop von
bang gia tri quyén str dung dat). Di chic ma ba S xac lap ngay 28/02/2003 cin
ctr vao Gidy cam két sd .../CK-SDP ngay 25/02/2003 ctia Ban Q dé xéac dinh tai
san ma ba S dung dé xac lap Di chic. Tuy nhién, diy khong phai 1a gidy to thay
thé Giay chimg nhan quyén sir dung dat theo quy dinh ctia phap luat dat dai. Ban
Q khong phai 1a co quan Nha nuée c6 tham quyén giao dat. Nhu vay, ba S phai
lam thu tuc dé duoc cap Glay chtng nhan quyén st dung dat theo quy dinh thi
moi duogce thuc hién cac quyén cua nguoi st dung dat.

Luat Pat dai nam 1993 quy dinh:

"Piéu 23: Tham quyén giao dat dé sir dung vao muc dich khong phai 1a san
xuat nong nghiép, 1am nghiép dugc quy dinh nhu sau:
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3- Uy ban nhén dan tinh, thanh phé tryc thudc Trung wong quyét dinh giao
dat dé su dung vao muc dich khong phai 1a san xuat ndong nghiép, 1am nghiép
theo quy dinh sau day:

a) Ttr 1 ha tro xudng ddi voi dat nong nghiép, dat 1am nghiép c6 ring, dat
khu dan cu nong thon, dat do thi va tr 2 ha tré xudng doi voi dat trong, doi nai
troc cho mdi cong trinh khong thudc cac truong hop quy dinh tai muc b khoan 3
bicu nay;"

Nghi dinh 75/1999/ND-CP quy dinh:

"Piéu 3. Gidy to dé thuc hién quyén ctia nguoi sir dung dét

1. Nguoi st dung dat khi thuc hién cic quyén ctia minh phai c6 Gidy ching
nhan quyén st dung dat do co quan Nha nudc c6 tham quyén cap. Giay ching
nhan quyén str dung dat do T4 trude day hodc Tong cuc Dia chinh phat hanh..."

Thir hai: theo ban Di chiic ngay 28/02/2003 do 6ng B cung cap vé viéc ba S
dé lai toan b tai san cho ong B, cong chimg tai Phong C, thanh phd Pa Nang c6
mot s6 vi pham vé hinh thirc nén khong phai 1a mét di chac hop phép. Cu theé:
d6i voi van ban du’oc cong ching co tur hai (02) trang tro 1én thi & mdi trang
phai dugc danh sb thir tu, c6 chit ky tit ciia ngudi yéu cau coéng ching, ching
thue va chir ky tat cua ngudi thuc hién cong chimg, ching thuc (quy dinh tai
Picu 59 Nghi dinh 75/2000/ND-CP). Tuy nhién, di chiic cong ching sb 2427,
quyén sé6 HV34 TP/CC-SCC/HPGD c6 hai (02) trang nhung lai khong duoc
danh sb thir tu, ¢ trang dau tién khong c6 dau diém chi dugc thay thé cho chit ky
tat ctia ba Nguyén Thi S va chit ky ctia nguoi thuc hién cong ching. Can cir quy
dinh cta phap luat thi di chuc cong chimg sb 2427, quyén sé6 HV34 TP/CC-
SCC/HPGD di khong tuan theo quy dinh vé hinh thirc ctia mdt ban di chuc hop
phap.

Do d6, Di chic ba S xac lap ngay 28/02/2003 tai Van phong C1 vi pham vé
ndi dung va hinh thitc nén khong phai 1a mét di chtiic hgp phap. Vi vay, ong
khong dong ¥ véi yéu cau khai kién cua ong B.

Vé phan ngdi nha trén dat: ngdi nha hai ting duoc ghi nhan trong Gidy
ching nhan quyén sir dung dat s6 AD 182546 ngay 29/12/2005, can nha nay da
dugc xdy dung méi thanh cin nha ba tang c¢6 dic diém phu hop véi Bién ban
xem xét tai chd va Chimg thu tham dinh gia. Theo ching thu tham dinh gi4 thi
can nha nay co gia tri 1a 1.070.400.000d6ng, dat dang tranh chap co gia tri
5.095.960.000d6ng, tong cong 1a 6.166.360.000d6ng. DEé nghi Toa an chia thira
ké theo phap luat ddi véi toan bd di san trén. Ong H, ba T yéu cau duoc nhan
nha, dit va dong ¥ thdi tra cho ong B sb tién twong tmg.

Qua4 trinh giai quyét vu 4n, Toa 4n da tién hanh uy thac tu phéap téng dat
gidy to ra nudc ngoai cho bi don 6ng Huynh Trung H va ba Huynh Thi My T
theo dia chi A A Colonie C, NY 12205 USA do 6ng B cung cap. Tuy nhién, dia
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chi nay khong phai 1a dja chi cu tra cua bi don. Dén ngay 21/10/2023 thi bi don
moi thue hién viée ity quyén tham gia t6 tung cho 6ng Truong Hung T1.

* Nguoi c6 quyén loi, nghia vu lién quan ba Luong Thi N1 trinh bay:

Vé hang thira ké: ba x4ac nhan cha me ba 1a 6ng Luong Van O (sinh nim
1915, chét nam 1991) va ba Nguyén Thi S (sinh nim 1922, chét nam 2013) co
03 nguoi con la: 6ng Luong Van B (Ky), ba Luong Thi T2 va ba. Ba T2 da ly
hén va da chét, ba T2 ¢ hai ngudi con & My 1a Huynh Trung H va Huynh Thi
M§ T. Ngoai ra, cha me ba khong c6 con nudi hay con riéng niao khac. Ong ba
ndi, ngoai da chét qua lau, trudc giai phong.

V& phan chia di san: gia dinh bi giai toa, dugc Nha nude bd tri tai dinh cu,
ong B 1a nguoi bo tién ra dé ndp tién dat cho Nha nudc va bo tién ra xdy dung
nha, khong ai dong gop gi, chi ¢o tién ciia mot minh 6ng B. Nha, dat hién nay tai
t6 C phuong A, quan S, thanh phé Pa Nang thudc thira dat s6 193, to ban d6 s6
C7 c6 Gidy chimg nhan quyén st dung dit s AP 182546 do UBND quan S
cap.

Ba thdng nhit dé di san nay cho 6ng B va 6ng B thdi tra tién cho cac ky
phan thura k€ con lai. Tuy nhién, hién ba da song on dinh, c6 nha riéng va cling
khong dong gop gi cho viée ton tao di sdn nén ba khong c¢6 ¥y dinh nhan phan
thira ké cua cha me ma dé toan bd cho 6ng B toan quyén dinh doat.

Ngay 05/12/2023, ba Luong Thi N1 c¢6 don giri dén Toa an thay doi y kién:
dé nghi duoc nhin ky phan thira ké me chét dé lai; xin nhan hién vat 1a nha, dat
va thoi tra cho cac dong thura ké khac. Ba khong dong ¥ véi yéu cau cua ong B.

Péi voi chung thu tham dinh gia s6 231407770/DNG cta Cong ty ¢ phan
G ba khong ¢ y kién gi.

Tai Bin dn din sw so tham sé 67/2023/DS-ST ngay 07/12/2023 ciia Toa
dn nhan dan thanh pho Da Nang da quyét dinh:

Ap dung khoan 3 Diéu 3 cua Luat Qudc tich Viét Nam nam 2008; khoan 2
Diéu 186 ctia Luat Dat dai ndm 2013; diém b khoan 2 Diéu 8 cua Luat Nha &;
Diéu 623, Diéu 626, Diéu 630, Diéu 650, Diéu 651 cia B luat Dan sy; khoan 1
Diéu 227, khoan 5 Piéu 26, khoan 3 Diéu 35 cua B luat T6 tung Dan su; khoan
7 bieu 27, diém d biéu 12 Nghi quyét 326/2016 ngay 30/12/2016 ctia Uy ban
Thuong vu Quoc hoi quy dinh vé mirc thu, mién, giam, thu, ndp, quan 1y va sir
dung &n phi va I¢ phi Toa an.

Chép nhan toan bd yéu cau khai kién cia 6ng Luong Vin B vé yéu cau
chia di san thira ké.

Tuyén xu:

1. Giao toan bd quyén st dung dat va cong trinh xay dung trén dét tai dia
chi sb 1 duong P, phuong A, quan S, thanh phé ba meg thudc thira dat sb 193,
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to ban d6 sé C7, cd Gidy chung nhan quyén st dung dit sb AP 182546 do
UBND quéan S cap ngay 29/12/2005 cho 6ng Luong Van B sé hiru.

(Qua xem xét thyc té, cong trinh xay dung trén dat thay doi so voi Gidy
chuing nhan. Hién nay, la nha 03 (ba) tang, trong d6 tang 03 (ba) la phan xay
dung thém chua dugc cap nhép trong Gidy chirng nhan).

2. Ong Luong Vin B c6 nghia vu théi tra cho ba Luong Thi N1 s tién la:
356.800.000d6ng (ba trim nim muoi sdu triéu, tim trim ngan ddng); thdi tra
cho cac dong thira ké cua ba Lwong Thi T2 13 6ng Huynh Trung H va ba Huynh
Thi M§ T sb tién 1a: 356.800.000d6ng (ba trim nim muoi sdu triéu, tdm trim
ngan dong).

3. Sau khi thyc hién nghia vy théi tra, ong Luong Van B tu lién h¢ véi co
quan Nha nudc c6 tham quyén dé dugce chinh 1y bién dong/cap maoi ve€ quyen sé
hiru 61 vé1 nha va dat néu trén trong Gidy chirng nhén.

Ngoai ra, ban 4n so tham con quyét dinh vé an phi, chi phi td tung, trach
nhiém thi hanh an va thong bao quyén khéng céo theo quy dinh ctia phap luat.

Ngay 17/01/2024, bi don 6ng Huynh Trung H va ba Huynh Thi My T
khang cao toan b ban an so tham, dé nghi Toa an cap phuc tham khong chap
nhan yéu cau khoi kién cuia Ong Luong Van B.

Tai phién toa phuc tham: ngudi dai dién theo uy quyén cia nguyén don -
ong Huynh Hoai N giit nguyén yéu cau khoi kién. Nguoi dai dién theo uy quyén
cua bi don - 6ng Truong Hung T1 gittr nguyén ndi dung khéng cdo. Cac bén
duong su khong thoa thuan duoc v6i nhau vé viée giai quyét vu an.

Pai dién Vién Kiém sat nhan dan cép cao tai PBa Nﬁng cho r’fmg, vé phén
thu tuc t6 tung & giai doan xét xir phiic tham dam bao dung quy dinh cua phap
luat. Tai phién toa phuc tham, bi don khong xuat trinh duoc tai liéu, chimg cr
chtng minh cho noi dung khang cdo cia minh. Toa 4n cdp so thim chap nhan
toan bo yéu cau khoi kién cta ong Luong Vin B 1a dung. Vi vay, dé nghi Hoi
ddng xét xir khong chap nhan khang céo cta bi don ong Huynh Trung H va ba
Huynh Thi My T; giit nguyén Ban 4n dan su so tham sd 67/2023/DS-ST ngay
07/12/2023 ciia Toa 4n nhan dan thanh phé Pa Nang.

NHAN PINH CUA TOA AN:

Can cu cac tai ligu, chung ctr ¢6 trong hé so vu an da dugc tham tra tai
phién toa; can cu két qua tranh tung tai phién toa; Hoi dong xét xtir nhan dinh:

[1] V& ngudn gbc thira dat tranh chip: trén co s don xin mua dat & dugc
duyét ngay 13/12/1997, Ban Quan 1y du &4n cong trinh duong B da ban giao 16
dat vao ngay 28/02/1998 va di lap thu tuc chuyén quyén st dung dat & cho ba
Nguyén Thi S ddi vé6i 16 dat sé hiéu L-11, to ban dd KTO01/1, dién tich 76,50m?,
loai dwong 5,5m, don gia 1.000.000d0ng/m* vao ngdy 25/02/2003. Ngay
26/02/2003, ba S da ndp tién chuyén quyén st dung 16 dat 1a 87.692.800d6ng.
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Nhu vay, ba S 14 ngudi nhan chuyén quyén sir dung dat, nhan ban giao dat va la
ngudi truc tiép ndp tién. Giao dich nay dugc thuc hién sau thoi diém ong Luong
Vin O (1a chong ba S) chét. Ngay 07/4/2003, ba S duoc UBND thanh phd B cép
Gidy ching nhan quyén sir dung dat s6 X 040587. Sau d6, ba S dé nghi cap doi,
bd sung tai san vao Gidy chimg nhan quyén sir dung dat d6i voi thira dat néu
trén va duoc UBND quan S cap d6i lai Gidy chimg nhan quyén st dung dét s6
AD 182546 ngay 29/12/2005, thira dat sb 193, t& ban dd C7. Do dd, cb co so
xéac dinh quyén str dung dét va tai san gan lién v6i dat d6i véi 16 dat co sd hicu
L-11, to ban d6 KTO1/1 tai khu dan cu A, phuong A, quan S (nay la thira dat s6
193, to ban d6 C7 toa lac tai sd I duong P, phuong A, quan S, thanh phé) ba
Néng) 13 tai san riéng cua ba S. Khong c6 can ctr dé xac dinh day 1a tai san
chung ctia ba Nguyén Thi S va ong Luong Vin O.

[2] Ngay 28/02/2003, ba S 1ap di chuc tai Phong C, thanh phd Pa Nang dé
lai toan bd quyén st dung 16 dat c6 s6 hiéu L-11 cho 6ng Luong Vin B. Xét gia
tri phap 1y ctia di chuc, Hoi dong xét xir thdy rang: mac du tai thoi diém ba S lap
di chtc, 16 dat noi trén chua duoc cip Gidy chimg nhan quyén s dung dét
nhung ba S d3 ndp du tién nhan chuyén quyén sir dung dat, dd duoc Ban Quan
ly du 4n cong trinh duong B ban giao dat. Theo huéng dan tai Nghi quyét sd
02/2004/NQ-HDTP ngay 10/8/2004 cuia Hoi dong Tham phan Toa an nhan dan
ti cao trong truong hop quyén sir dung dit chua duge cap Gidy ching nhan thi
van dugc xac dinh 1a di san thira ké néu du diéu kién cip Gidy chimng nhan
quyén sir dung dét, quyén sé hitu nha & va tai san khac gan lién voi dat. Trén
thue té, sau khi 1ap di chuc, ngay 07/4/2003, ba S dugc UBND thanh phd P cép
Gidy chimg nhan quyén st dung dat. Vi vdy, viéc ba S 1ap di chuc 1a phu hop
véi quy dinh cua phap luat vé dat dai. Tai cong van s6 200/CCl ngay
09/10/2023 cua Phong C, S& Tu phap thanh phé Pa Nang di cung cap ban sao
toan bo hd so luu trir di chic sb cong chimg 2427 quyén s6 HV3-4/CC-
SCC/HDBGD ngay 28/02/2003. Theo do, di chuc dugc 1ap tai Phong C, thanh
phé Pa Ning c6 hai nguoi lam ching nén di chiic hop phap theo quy dinh tai
Piéu 630 cta Bo luat Dan su. An so thidm cong nhan di chac do ba S 1ap ngay
28/02/2003 dugc ching nhan tai Phong C, thanh phé Pa Nang 1 hop phap va co
hiéu luc phap luat nén quyén sir dung dat tai thira dat sé 193, to ban d6 s6 C7
thudc nguodi hudng di san 1a 6ng Luong Van B 1a ding. Do doé, bi don khang céo
cho rang di chuc khong phu hop quy dinh ctia phap luat vé dat dai va quy dinh
ctia phap lut vé& cong ching, 1a khong ding. Tuy nhién, an so thAm khong tuyén
cong nhan di chiic ndy 1a hop phap 1a c6 sai sot, cip phiic tham thiy can phai
diéu chinh lai.

[3] P6i voi ndi dung khang cdo cho rang Toa 4n cap so thim téng dat tai
liéu va cac van ban td tung sai dia chi cua bi don tai Hoa Ky lam anh huong dén
quyén va loi ich hop phap cua bi don. Hoi ddng xét xir thdy rang: bi don biét
dugc ong B khai kién nén ngay 21/10/2023 di 1ap van ban uy quyén cho ong
Truong Hung T1. Phién toa so thim ngay 07/12/2023, éng T1 c6 mit va da thyuc

7


https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Sanh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Sanh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Sanh
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%C3%A0%20N%E1%BA%B5ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Sanh
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20qu%E1%BA%ADn%20S%C6%A1n%20Tr%C3%A0
https://trolyao.toaan.gov.vn/l%20link/o%20khu%20d%C3%A2n%20c%C6%B0%20An%20M%E1%BB%B9,%20ph%C6%B0%E1%BB%9Dng%20An%20H%E1%BA%A3i%20T%C3%A2y,%20qu%E1%BA%ADn%20S%C6%A1n%20Tr%C3%A0
https://trolyao.toaan.gov.vn/l%20link/o%20s%E1%BB%91%2009%20%C4%91%C6%B0%E1%BB%9Dng%20Ph%C3%B9ng%20Kh%E1%BA%AFc%20Khoan,%20ph%C6%B0%E1%BB%9Dng%20An%20H%E1%BA%A3i%20T%C3%A2y,%20qu%E1%BA%ADn%20S%C6%A1n%20Tr%C3%A0,%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%C3%A0%20N%E1%BA%B5ng
https://trolyao.toaan.gov.vn/l%20link/o%20s%E1%BB%91%2009%20%C4%91%C6%B0%E1%BB%9Dng%20Ph%C3%B9ng%20Kh%E1%BA%AFc%20Khoan,%20ph%C6%B0%E1%BB%9Dng%20An%20H%E1%BA%A3i%20T%C3%A2y,%20qu%E1%BA%ADn%20S%C6%A1n%20Tr%C3%A0,%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%C3%A0%20N%E1%BA%B5ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Sanh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Nguy%E1%BB%85n%20Th%E1%BB%8B%20Sanh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Sanh
https://trolyao.toaan.gov.vn/l%20link/o%20Ph%C3%B2ng%20C%C3%B4ng%20ch%E1%BB%A9ng%20s%E1%BB%91%201
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Enguy%C3%AAn%20%C4%91%C6%A1n:%3C/b%3E%20L%C6%B0%C6%A1ng%20V%C4%83n%20Ba%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201952%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20351%20Osage%20Dr%20Salinas
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Sanh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Sanh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20%C4%91%C6%B0%E1%BB%9Dng%20B%E1%BA%A1ch%20%C4%90%E1%BA%B1ng%20%C4%90%C3%B4ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Sanh
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%C3%A0%20N%E1%BA%B5ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Sanh
https://trolyao.toaan.gov.vn/l%20link/o%20Ph%C3%B2ng%20C%C3%B4ng%20ch%E1%BB%A9ng%20s%E1%BB%91%201
https://trolyao.toaan.gov.vn/l%20link/o%20Ph%C3%B2ng%20C%C3%B4ng%20ch%E1%BB%A9ng%20s%E1%BB%91%201
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Sanh
https://trolyao.toaan.gov.vn/l%20link/o%20Ph%C3%B2ng%20C%C3%B4ng%20ch%E1%BB%A9ng%20s%E1%BB%91%201
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Enguy%C3%AAn%20%C4%91%C6%A1n:%3C/b%3E%20L%C6%B0%C6%A1ng%20V%C4%83n%20Ba%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201952%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20351%20Osage%20Dr%20Salinas
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Ba
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20Ng%C6%B0%E1%BB%9Di%20%C4%91%E1%BA%A1i%20di%E1%BB%87n%20theo%20%E1%BB%A7y%20quy%E1%BB%81n%20c%E1%BB%A7a%20b%E1%BB%8B%20%C4%91%C6%A1n:%3C/b%3E%20Tr%C6%B0%C6%A1ng%20H%C3%B9ng%20Thanh%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201985%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20s%E1%BB%91%20635%20%C4%91%C6%B0%E1%BB%9Dng%20T%C3%B4n%20%C4%90%E1%BB%A9c%20Th%E1%BA%AFng,%20ph%C6%B0%E1%BB%9Dng%20H%C3%B2a%20Kh%C3%A1nh%20Nam,%20qu%E1%BA%ADn%20Li%C3%AAn%20Chi%E1%BB%83u,%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%C3%A0%20N%E1%BA%B5ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Thanh

hién day du quyén, loi ich hop phéap cta bi don. Do d6, ndi dung khang cdo nay
khong duoc chap nhan.

[4] Vé hang thira ké: ba S ¢ chong 1a 6ng Luong Vian O. Ong O chét nim
1991, ba S chét nam 2013. Ong O va ba S ¢6 03 ngudi con: déng Luong Vin B,
ba Luong Thi T2 va ba Luong Thi N1. Ba Lwong Thi T2 chét nim 2007 va c6
02 con: 6ng Huynh Trung H va ba Huynh Thi My T. Vi viy, hang thira ké thtr
nhat ctia ba S gdm: 6ng Luong Vin B, ba Luong Thi N1 va ngudi thira ké thé vi
cua ba Luong Thi T2 l1a 6ng Huynh Trung H va ba Huynh Thi My T.

[5] V& di san va phén chia di san thira ké: theo bién ban xem xét, thim dinh
tai chd ngay 06/7/2023 thi cong trinh xay dung trén dt 13 nha 03 ting, trong d6
tang 03 1a phan xdy dung thém chua duoc ghi nhan trong Gidy ching nhéan
quyén st dung dat. Nguyén don va bi don déu khong xuat trinh tai liéu chimg ctr
chting minh cho viéc dong gop xdy dung ngdi nha néi trén nén Toa an cap so
tham x4c dinh day 1a di san thira ké do ba S dé lai nhung khong dugc ghi nhan
trong di chiic 1a c6 co sd. Theo két qua cua ching thu tham dinh gia thi cong
trinh x4y dung trén dat c6 gia tri 1.070.400.000d6ng nén mdi ky phan thira ké
dugc nhan twong Gng véi sd tién 356.800.000d6ng (1.070.400.000d0ng : 3).
Ong B duoc nhan thira ké theo di chic gdm toan bd quyén st dung dét va duoc
chia 1/3 gia tri nha nén can giao toan b ngodi nha va dat cho ong B s hitu, sir
dung, dong thoi 6ng B ¢o trach nhiém thdi tra lai ky phan thira ké cho cac dong
thira ké khéc 13 phu hop.

[6] Phién toa phiic thim m& ngdy 24/5/2024, ngudi c6 quyén loi, nghia vu
lién quan ba Lwong Thi N1 ¢6 vin ban tir chdi nhan ky phan thira ké ctia me ba
va tr nguyén tang ky phan thira ké cho 6ng B. Xét ba N1 khong c6 khang céo
nén Hoi dong xét xir khong xem xét ndi dung don ma cac bén duong sy van co
quyén tu thod thudn, giai quyét ¢ giai doan thi hanh an.

[7] Ttr nhitng phan tich trén, Hoi dong xét x{r thiy Toa 4n cap so tham chap
nhan toan b yéu cau khoi kién cta ong Luong Vin B 1a ¢6 cin cu. Tai phién
toa phuc thAm hom nay, nguoi dai dién theo uy quyén cua bi don khong cung
cap duoc tai liéu chimg cr 1am thay d6i ndi dung vu 4n. Vi vay, Hoi dong xét xir
khong chap nhan ndi dung khang céo cta bi don 6ng Huynh Trung H va ba
Huynh Thi My T; chép nhan dé nghi ctua dai dién Vién Kiém sat nhan dan cép
cao tai Pa Ning, gilr nguyén ban an so tham.

[8] V& an phi: do ndi dung khang céo ctia 6ng Huynh Trung H va ba Huynh
Thi My T khong dugc chap nhan nén 6ng Huynh Trung H va ba Huynh Thi My
T phai chiu an phi dan sy phuc tham theo quy dinh tai khoan 1 Diéu 29 cua Nghj
quyet sO 326/2016 ngay 30/12/2016 ciia Uy ban Thuong vu Qubc hoi quy dinh
vé muc thu, mién, giam, thu, ndp, quan 1y va stir dung an phi va 1& phi Toa an.

[9] Cac quyét dinh khac con lai ciia ban an so tham khong co khang cdo,
khang nghi nén khong xét.
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Vi cac lé trén;
QUYET PINH:
Can cr vao khoan 1 Diéu 308 cua Bo luat TO tung Dan su,

Khong chap nhan khang cdo cua bi don ong Huynh Trung H va ba Huynh
Thi My T; git nguyén Ban an dan sy so tham so6 67/2023/DS-ST ngay
07/12/2023 ctia Toa 4n nhan dan thanh pho Da Néng.

Ap dung khoan 3 Piéu 3 cua Luét Qué)c tich Viét Nam nam 2008; khoan 2
Diéu 186 cua Luit Dit dai nam 2013; diém b khoan 2 Diéu 8 cta Luat Nha &;
Diéu 623, Piéu 626, Diéu 630, Diéu 650, Diéu 651 cta Bd luat Dan su; khoan 1
Piéu 29 Nghi quyét 326/2016 ngay 30/12/2016 ciia Uy ban Thuong vu Quéc hoi
quy dinh vé mirc thu, mién, giam, thu, ndp, quan ly va st dung an phi va 1¢ phi
Toa an. Tuyén xu:

Chap nhan toan bo yéu cau khoi kién cta 6ng Luong Van B vé yéu cau
chia di san thtra ké theo di chic va theo phép luat.

1. Cong nhan di chiic do ba Nguyén Thi S 1ap ngay 28/02/2003 tai Phong
C, thanh phd Pa Néng 1a di chiic hop phap.

2. Giao cho 6ng Luong Vin B dugc quyén sir dung dat va quyén so hiru
toan bo cong trinh xay dung trén dét thudc thira dat sd 193, to ban d6 sd C7 toa
lac tai s6 I duong P, t6 C, phuong A, quan S, thanh phd Pa Ning, dugc UBND
quan S cip Gidy ching nhan quyén st dung dat so6 AP 182546 ngiy
29/12/2005.

3. Ong Luong Vin B ¢6 nghia vu théi tra cho ba Lwong Thi N1 sé tién 1a:
356.800.000d6ng (ba trim nim muoi sau triéu, tdm traim ngan dong), thdi tra
cho 6ng Huynh Trung H va ba Huynh Thi My T s tién 1a: 356.800.000d0ng (ba
trim nim muoi sau triéu, tim trim ngan dong).

Ké tir ngay nguoi dugc thi hanh 4n c¢6 don yéu cau thi hanh 4n vé khoan
tién phai thi hanh an, néu ngudi phai thi hanh an khong chiu thi hanh 4n thi hang
thang con phai chiu khoan tién 13i ctia sb tién con phai thi hanh 4n theo murc 1ai
suat quy dinh tai khoan 2 Piéu 468 Bo luat Dan sy nam 2015 twong tng véi thoi
gian chua thi hanh an.

4. Ong Luong Vian B duoc quyén lién hé cac co quan Nha nudc c6 thim
quyén dé duoc chinh 1y bién dong, cap Gidy chung nhan vé quyén s& hitu, su
dung.

5. V& an phi phtc thAim: é6ng Huynh Trung H va ba Huynh Thi My T mdi
nguoi phai chiu 300.000d6ng an phi dan sy phuc tham, dugc khiu trir tai cac
Bién lai thu tam tng an phi, 1& phi Toa an sé 0001384 va s6 0001383 ngay
07/02/2024 ciia Cyc Thi hanh an dan su thanh phb Da Nang.
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https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Enguy%C3%AAn%20%C4%91%C6%A1n:%3C/b%3E%20L%C6%B0%C6%A1ng%20V%C4%83n%20Ba%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201952%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20351%20Osage%20Dr%20Salinas
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20%C4%91%C6%A1n:%3C/b%3E%20Hu%E1%BB%B3nh%20Trung%20Hi%E1%BA%BFu%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201977
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20Hu%E1%BB%B3nh%20Th%E1%BB%8B%20M%E1%BB%B9%20Tr%C3%A2m%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201979%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20707%20Delaware%20Ave#A%20Albany,%20NY%2012209,%20USA%20(Hoa%20K%E1%BB%B3

6. Cac quyét dinh khac con lai ctia ban an so tham khong c6 khang céo,
khang nghi da c6 hi¢u luc phap luat ké tir ngay hét thoi han khang cao, khang
nghi.

Truong hop Ban an dugc thi hanh theo quy dinh tai Diéu 2 ctua Luat Thi
hanh &n dan sy thi ngudi dugc thi hanh 4n dan sy, nguoi phai thi hanh 4n dan su
c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén thi hanh
an hoac bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7, 7a, 7b, 9 cua
Luat Thi hanh an dan s, thoi hiéu thi hanh an dugc thuc hién theo quy dinh tai
Diéu 30 cta Luat Thi hanh 4n dan su.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
- TAND tbi cao; ) THAM PHAN — CHU TQA PHIEN TOA
- VKSND cap cao tai Ba Nang;

- TAND thanh phé Pa Ning;

- VKSND thanh phé Pa Ning;

- Cuc THADS thanh phé Pa Ne:mg;

- Nhimng nguoi tham gia té tung; (Da ky)

- Lwu HSVA, P HCTP, LT.

Tran Thi Kim Lién
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