TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIiA VIET
TINH HA NAM Doc lap - Tu do - Hanh phuc

Ban 4n sd: 36/2022/HS-PT
Ngay 22 - 7 - 2022.

NHAN DANH
NUGC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH HA NAM

V61 Hoi dong xét xi phuc thdam gom co:

Thim phdn - Chii toa phién toa: Ong Tran Vian San.

Cdc Tham phan: Ong Nguyén Thanh Hai va ba Vi Thi Thanh Tam.

Thu ky phién toa: Ba Luong Thi Hoa - Thu ky Toa an nhan dan tinh Ha Nam.

Dai dign Vign kiém sat nhan dan tinh Ha Nam tham gia phién toa: Ong
Nguyen Viét Luan - Kiém sat vién.

Ngay 22 thang 7 nam 2022 tali tru s& Toa an nhan dan tinh Ha Nam xét xur phuc
tham cong khai vu &n hinh su thu 1y sb: 44/2022/TLPT-HS ngiy 29 thang 6 nim
2022, d6i véi bi cao Nguyén Thi M do c6 khang c4o ctia bi cdo d6i v&i ban an hinh su
so tham sd 40/2022/HSST, ngay 20 thang 5 ndm 2021 ctia Toa 4n nhan dan huyén
Kim Bang, tinh Ha Nam. Theo quyét dinh dua vu an ra xét xt phic tham sb
48/2022/QDXXPT-HS ngay 08/7/2022 cua Toa an nhan dan tinh Ha Nam, d6i véi:

Bi cdo co khang cao:

Nguyén Thi M, sinh nim 1959 tai Ha Nam; noi cu tri: Thon P, x D,
huyén K, tinh Ha Nam,; nghé nghiép: Lao dong tu do; trinh do van héa: 3/10; dan
toc: Kinh; gidi tinh: Nit; ton gido: Khong; quéc tich: Viét Nam; con ong Nguyén
Quang V va ba Nguyén Thi Q (Pi chét); c6 chong: Nguyén Vin C; con c¢6 03
con, con lén nhét sinh nim 1984, con nho nhét sinh nam 1988; tién su, tién an:
Khong; bi cdo bi bat tam gitr tir ngdy 16/12/2021 dén ngay 25/12/2021 duoc tai
ngoai, cd mat.

NOI DUNG VU AN
Theo cac tai liéu co trong hd so vu 4n, ndi dung vu an dugc tom tat nhu sau:

Khoang thang 8/2020, Nguyén Thi M, sinh ndm 1959 nay sinh y dinh san
xuat nudc mim gid nhan hi¢u “Chin-su Foods Nam Ngu” loai 500ml va 750ml,
“Chin-su Foods Nam Ngu Dé Nhi” loai 800ml ctia Cong ty c6 phan hang tiéu dung
Masan, dia chi tang 12, tda nha MPlaza, s6 39 Lé Duan, phuong Bén Nghé, quin
1, thanh phé HO Chi Minh dé ban kiém 101 mic du khéng duge Cong ty ky két hop
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ddng hodc ty quyén trong viéc san xuit, in nhin mac, phan phdi san pham. Qua
trinh thuc hién Nguyén Thi M d3 chuin bi dao, kéo, may séy, mang boc nilon,
phéu dé san xut nwdéc mam gia trong thoi gian tir thang 8/2020 dén thang 12/2021
bang phuong thirc sau:

Pbi voi nudec mim gia Nam Ngu loai 500ml va 750ml, Nguyén Thi M mua
cac vo chai nudc mam nhan hiéu Nam Ngu dd qua sir dung ctia nhitng ngudi mua
ban phé liéu di qua nha véi gid 15.000d6ng/kg, M chon nhitng chai con méi, giir
nguyén tem nhin va mang rira sach, phan nip chai giit lai dé san xuit nudc mam
gid “Nam Ngu D¢ Nhi”. Sau d6 M mua chai nuéc mam “Nam Ngu D¢ Nhi” chinh
hang gia 15.000d6ng/chai roi dung dao hodc kéo cdy nhe nap chai dé giit nguyén
phan dai c6 va nip chai khong bi roi ra rdi dung phéu dé rét nuée mam “Nam Ngu
D¢ Nhi” sang cac vo chai loai Nam Ngu 500ml va 750ml da rira sach, dung nép
cay dugc tu chai “Nam Ngu D¢ Nhi” nép vao cac chai nudc miam gid, vo chai
“Nam Ngu Pé Nhi” M gitr lai dé sau d6 san xuit nuéc mam gia “Nam Ngu Dé
Nhi”. Tiép dé M dung mang boc nilon boc 6 chai Nam Ngu 750m1 gia, 08 chai
nudc mam Nam Ngu 500ml gla thanh ting 16¢ va dung may say dé 16p nilon co
vao tao thanh cac 16¢c nudc mam giéng v4i san pham cua cong ty Masan. Mdi lan
1am gia M mua 05 chai “Nam Ngu Pé Nhi” chinh hang gia 75.000d6ng dong duoc
08 chai “Nam Ngu” gia loai 500ml va mang ban v6i gia tir 12.000dong dén
15.000d6ng/chai, sau khi ban hét 08 chai nudc mam gia, M thu 16i bat chinh
khoang 21.000d6ng dén 45.000d6ng; mua 18 chai “Nam Ngu Dé Nhi” chinh hing
gia 270.000d6ng M déng dugc 19 chai “Nam Ngu” gia loai 750ml va mang di ban
cho cdc cira hang tap hoa ¢ trén dia ban tinh véi gia tr 17.000d6ng dén
18.000d6ng/chai, sau khi ban hét 19 chai nuéc mim gia M thu 101 bat chinh
khoang 53.000d6ng dén 72.000d6ng.

Déi voi nudc mam Nam Ngu Dé Nhi gia, mdi lan 1am gia Nguyén Thi M mua
03 chai nudc mim “Nam Ngu Dé Nhi” chinh hing tai ctra hang tap hoa voi gid
45.000d6ng sau d6 dung dao hodc kéo cdy nhe ndp chai dé gir nguyén phan dai c6 va
nap chai khong bi rdi ra va gitr lai dé san xuat nudc mam gia “Nam Ngu” loai 500ml
va 750ml rdi pha cung 30 lit nuéc mam khong nhin mac mua voi gia 180.000d0ng
clia co s& san xuat nudc mam ho gia dinh ong Nguyén Vin N. Tiép d6, M dung phéu
rét nudc mam pha duge dong vao cac vo chai “Nam Ngu Dé Nhi” chinh hing do M
gitt lai tir trude d6, 1ay nap chai tir vo chai nwéc mam Nam Ngu cii giit lai tir trude dé
nip vao chai nudec mam “Nam Ngu Dé Nhi” gia, M dong duoc khoang 38 dén 39 chai
nudéc mam “Nam Ngu D¢ Nhi” gid loai 800ml va mang di ban trén dia ban tinh véi
gia 8.000d0ng/chai, sau khi ban hét cac chai nudc mam gia M thu duoc 10 bat chinh
khoang 87.000d6ng. S6 tién thu dugc M ding dé tiéu sai ca nhan va lam chi phi dé
tiép tuc san xuat nudc mam gia.

Khoang 14 gio ngay 15/12/2021, M ty pha ché nuéc madm v6i phuong thirc
nhu trén va 1am duogc 46 chai nudc mam giad nhan hiéu “Nam Ngu” trong do6 co 30
chai loai 750ml va 16 chai loai 500ml. Pén khoang 8 gio 30 phut ngay 16/12/2021,
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Nguyén Thi M diéu khién xe mé to nhin hiéu Honda loai Wave S BKS 30M2-
6681 chd theo 46 chai nudc mam gia néu trén di tir nha dén xa Nguyén Uy dé ban,
khi di dén duong QL38 thudc dia phan thén Phu Luu 1, xd Nguyén Uy, huyén Kim
Béng, tinh Ha Nam thi bj Phong canh sat kinh t& Cong an tinh Ha Nam phat hién
bt qua tang. Thu giit 01 dién thoai di dong nhin hiéu Mastel; 01 xe md t6 nhin
hiéu Honda BKS 30M2-6681; 01 ding ky xe mo t6 mang tén Lé Hai Yén; 01
CCCD s6 035159003544 mang tén Nguyén Thi M va 46 chai nuéc mdm Nam Ngu
trong d6 ¢6 30 chai nuéc mam Nam Ngu dung tich 750ml, 16 chai nuéc mdm Nam
Ngu dung tich 500ml cung sé tién 1.100.000d6ng.

Kham xét khan cap chd ¢ ctia Nguyén Thi M, thu gitt: 01 cudén mang boc
nilon mau tring; 02 thing bia catton bén ngoai ghi chit Nam Ngu dé nhi nudc
cham 03NMO00535; 01 may sy mau tim; 01 chiéc phéu mau xanh; 01 dao chudi
nhya mau den; 15 mang boc nilon mau tréng; 01 chiéc kéo chudi nhura mau vang;
08 vo chai khong c6 nip bang nhya mau tring dan nhin nuéc mam Nam Ngu thé
tich 500ml; 02 vo chai khong c6 nip bang nhya mau tring dan nhin nuéc mam
Nam Ngu thé tich 750ml; 20 chiéc nip chai mau d6 trén niap ghi chir “Chin-su
Foods”; 100 dai cb chai mau d6 hinh tron. 02 chai nuéc mam Nam Ngu D¢ Nhi thé
tich 800ml bén trong chtra dung dich mau canh dan nip chai con nguyén ven, niém
phong ky hiéu A3 (A3-1; A3-2).

Tai ban két luan giam dinh sd 9261/C09-P4 ngay 31/12/2021 cta Vién
khoa hoc hinh sy B6 Cong an két luan: Chit 16ng chira trong 30 chai ghi nhan hiéu
Nudc mam Chin-su Foods Nam Ngu loai 750m1/cha1 (ky hiéu Al) gtri giam dinh
deu 13 hang gia, déu khéng cung loai voi miu nudec mam chira trong 02 chai nudc
mam nhin hiéu Chin-su Foods Nam Ngu loai 750ml/chai (k¥ hiéu M1) do Céng ty
co phan hang tiéu dung Masan cung cap 1am miu so sanh. Chat long chira trong 16
chai ghi nhan hiéu Nudc mam Chin-su Foods Nam Ngu loai 500ml/chai (ky hiéu
A2) gui giam dinh déu 13 hang gia, déu khong cung loai v6i mau nudc mim chira
trong 02 chai nuéc mam nhan hiéu Chin-su Foods Nam Ngu loai 500ml/chai (ky
hiéu M2) do Cong ty cb phan hang tiéu dung Masan cung cap lam mau so sanh.

Chat 16ng chira trong 02 chai ghi nhan hiéu nudc chdm Chin-su Foods Nam
Ngu Dé Nhi loai 800ml/chai (ky hiéu A3) gri giam dinh déu 13 hang that, déu cling
loai v&i miu nudc chdm chaa trong 02 chai ghi nhidn hiéu nuéc chdm Chin-su
Foods Nam Ngu Dé Nhi loai 800ml/chai (Ky hiéu M3) do Cong ty ¢ phan hang
tiéu dung Masan cung cp 1am mau so sanh.

Trong cac mau chat long (ky hiéu Al, A2, A3) giri giam dinh déu c¢6 ham
luong kim loai niang: Chi (Pb), Asen (As), thiy ngan (Hg), cadimi (Cd) déu nam
trong giéi han cho phép theo QCVN 8-2:2011/BYT Quy chuén k¥ thuit qudc gia
d6i v6i giéi han 6 nhiém kim loai ning trong thuc phim, ban hanh kém Théng tu
s6 02/2011/TT-BYT ngay 13/01/2011 cua Bo y té cho nhom nude chim

Tai ban két ludn giam dinh s6 9414/KL-C09(P4) ngay 11/02/2022 cta Vién
Khoa hoc hinh sy, B6 Cong an két luan:
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- Céc 16p in trén nhan dan trén cac miu can giam dinh ky hiéu tir Al-1 dén
A1-30 so v§i cac 16p in trén nhidn dan trén cdc mau so sanh ky hiéu M1, M2 khong
phai do cung céc ban in tuong rng in ra.

-Khéng du co s két luan cac 16p in trén nhin dan trén cdc mAu can giam
dinh ky hiéu tir A2-1 dén A2-15 so véi cac 16p in trén nhin dan trén cidc mau so
sadnh ky hi¢u M3, M4 c6 phai do cung cac ban in twong tng in ra hay khong.

- Céc 16p in trén nhin dan trén miu can giam dinh ky A2-16 so vdi cac 16p
in trén nhan dan trén cdc mau so sanh ky hiéu M3, M4 khong phai do cung cac ban
in tuong Urng in ra.

Khong du co sd két luan cac 16p in trén nhdn dan trén cic miu can giam
dinh ky hiéu A3-1, A3-2 so v&i cac 16p in trén nhan dan trén cac mau so sanh ky
hi¢u M5, M6 ¢6 phai do cung cac ban in tuong ung in ra hay khong.

Tai ban két luan dinh gia tai san s6 12/KLDG-HPDGTS ngay 27/12/2021
ctia Hoi dong dinh gia tai san thuong xuyén UBND tinh Ha Nam két luan: 30 chai
nuéc mam nhin hiu Chin-su Foods Nam Ngu loai 750ml/chai, don gia
37.000d0ng/chai, thanh tién 1a 1.110.000d6ng; 16 chai nuéc mam nhan hiéu Chin-
su Foods Nam Ngu loai 500ml/chai, don gid 28.000d0ng/chai, thanh tién 13
448.000d6ng; 02 chai nuéc mam nhidn hiéu Chin-su Foods Nam Ngu d¢ nhi loai
800ml/chai, don gia 17.000d0ng/chai, thanh tién 13 34.000d0ng. Tong sd tién la
1.592.000d6ng.

Ban 4n hinh sy so tham s6 40/2022/HS-ST ngau 20/5/2022 cta Toa 4n nhan
dan huyén Kim Bang d3 4p dung khoan 1 Piéu 193; Diéu 50; diém s khoan 1 DPiéu
51; Diéu 38 B¢ luat Hinh sy; khoan 1, diém a diém b diém ¢ khoan 2, diém a khoan
3 Piéu 106; biéu 135; Diéu 136 Bo luat TS tung hinh su. Diéu 23 Nghi quyét sb
326/2016/UBTVQHI14 ngay 30/12/2016 cta Uy ban thudng vu Qubc hoi quy dinh
vé muc thu, mién, giam, thu, ndp, quan 1y va sir dung an phi va 1é phi Toa an.

Tuyén bd bi céo Nguyén Thi M pham toi “San xuét, budén ban hang gia l1a
thuc pham”.

Xir phat bi cdo Nguyén Thi M 02 (Hai) nim 06 (Sau) thang tu. Thoi han tu,
tinh tir ngay bat di thi hanh an. Pugc trir thoi gian di tam giir tir ngay 16/12/2021
dén ngay 25/12/2021.

Ngoai ra an so thAm con quyét dinh vé xt 1y vat chimg, an phi va tuyén
quyén khang c4o theo quy dinh phap luat.

Ngay 03/6/2022, bi cdo Nguyén Thi M khang cdo xin giam nhe hinh phat,
dugc hudng an treo. Tai phién toa phuc tham bi cdo gitr nguyén ndi dung khang
cao.

Pai dién Vién kiém sat nhan dan tinh Ha Nam tham gia phién toa dé nghi
Hoi dong xét xtr can ctr diém b khoan 1 Diéu 355, diém e khoan 1 Piéu 357 Bo
ludt T tung hinh sy: Chap nhan khang céo xin duoc hudng an treo cua bi cao Nguyén
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Thi M; stra Ban an hinh sy so thim, xu phat bi cio M 02 nam 06 thang tu, cho hudng
an treo, thoi gian thir thach 60 thang tinh tir ngdy tuyén an phtc thim. Giao bi cdo M
cho UBND x Pong Hoa, huyén Kim Bang, tinh Ha Nam giam sat, gi4o duc trong thoi
gian thir thach.

NHAN PINH CUA TOA AN

Trén co s& ndi1 dung vu an, can clt vao cac tai li€u trong hd so vu an da duoc
tranh tung tai phi€n toa, Ho1 dong xét xir nhan dinh:

[1] Pon khang cdo cua cac bi cao Nguyén Thi M trong thoi han luat dinh, co
noi dung theo quy dinh tai khoan 2 Piéu 332 Bo luat TH tung hinh sy nén dugc Ho1
dong xét xtr phiic thAm xem xét, gidi quyét theo quy dinh cta phéap luat.

[2] Ve t6i danh: Tai phién toa phic tham, bi cdo Nguyén Thi M thanh khan
khai bao vé hanh vi pham toi cia minh. Loi khai nhan tdi ctia bi cdo phul hop VOI
cac két luan giam dinh, bién ban thu giir vat ching, 101 khai ctia ngudi co6 quyén
loi, nghla vu lién quan, cling cac tai liéu, ching ¢ ¢6 trong ho so vu an co6 du can
ctr két luan: Nguyen Thi M, sinh nam 1959 khong dugc Cong ty co phan hang tiéu
dung Masan ky két hop dong hodc Gy quyén trong viéc san xuét, in nhin mac, phan
phéi san phim. Tuy nhién trong thdi gian tir thang 8/2020 dén thang 12/2021,
Nguyén Thi M da sir dung dao, kéo, may séy, mang boc nilon, phéu pha tron, san
xuit nudc mim tai nha dé 1am gia nudc mim nhin hiéu “Chin-su Foods Nam
Ngu” loai 500ml va 750ml, gia nudc mam nhén hiéu “Chin-su Foods Nam Ngu bé
Nhi” mang ban kiém 1oi. Ngay 16/12/2021, Nguyén Thi M diéu khién xe mo to
nhan hi¢u Honda BKS 30M2-6681 trén dudong di ban hang thudc dia phan xa
Nguyén Uy, huyén Kim Béng, tinh Ha Nam thi bj Cong an tinh Ha Nam bat qua
tang. Thu giit 46 chai nuéc mim gia Nam Ngu trong d6 16 chai loai 500ml, 30
chai loai 750ml do M tu san xuat di ban kiém 101, téng gia tri twvong dwong hang
that 1a 1.558.000ddng.

Hanh vi néu trén cta bi céo 1a nguy hiém cho xa hoi, truc tiép xam pham
dén trat tu quan 1y viéc san xuét, budén ban hang hoéa la thuc phém ctia Nha nudc,
gy anh huong dén quyén loi ctia nguoi tiéu dung. Hanh vi d6 cia Nguyén Thi M
d3 pham t6i “San xuat, buén ban hang gia 1 thuc pham” quy dinh tai khoan 1 Diéu
193 B0 luat hinh su. Toa an cép so tham d3 xét xtr bi cdo vé toi danh néu trén 1a co
can cu, ding nguoi, dung to1 va dung phap luat.

[3] Xét khang céo xin dugc hudng an treo cta bi co thiy:

Pbi véi ndi dung khang cdo xin giam nhe hinh phat, Hoi dong xét xur thay:
Khi xét xur cép so thAm cén ¢t tinh chat, mirc do hanh vi pham t0i cua bi cao cling
nhu muc do anh huong ciia hanh vi pham tdi cua bi cao dé xir phat bi cio Nguyén
Thi M 02 nim 06 thang ti vétdi “ San xuét, budn ban hang gia 13 thuc pham” 1 co
can ctr, khong nang. Do vay khang cdo xin gidm nhe hinh phat ctia bi cdo khong c6
cin cur duoc chap nhén.



Xét khang céo xin duoc hudng an treo thiy: bi cao 1a ngudi ¢6 nhan than tét,
qua trinh diéu tra va tai phién toa so thim, phuc tham bi cao thanh khan khai bao, an
nan hoi cai vé hanh vi pham tdi cia minh, sau khi xét xur so tham bi cdo da nop
phan 4n phi so tham. Ban than bi cdo da trén 60 tudi, co hoan canh gia dinh kho
khin dugc chinh quyén dia phuong xac nhan, nén bi cdo duoc hudng thém tinh tiét
giam nhe quy dinh tai khoan 2 Diéu 51 B0 luét hinh sy. San phém bi céo lam gia c6
ham luong kim loai ning nam trong giéi han cho phép, gia tri hang lam gia khong
16n. Xét bi cao pham td1 1an dau, trén 60 tudi, c6 nhan than tét, khong phai chiu tinh
tiét ting nang trach nhiém hinh sy ndo, ¢6 noi cu trl 1 rang, vi vay, xét thay khong
can phai budc bi cao chap hanh hinh phat ti cach ly x4 hoi mdt thoi gian ma cho bi
cdo dugc hudng an treo cling du tac dung giao duc ddi voi bi céo, viéc cho bi céo
hudng an treo khong géy nguy hiém cho xa hoi, khéng anh huong xau dén an ninh,
trat tu, an toan xa hoi, dong thoi thé hién su khoan hong cta phap luat, phu hop V01
quy dinh tai Piéu 65 ctua B luat Hinh sy va hu:cmg dan tai Nghi quyét sd
02/2018/NQ-HPTP ngay 15/5/2018 va Nghi quyét sd 01/2022/NQ-HPTP ngay
15/4/2022 cua Hoi ddng Tham phan Toa an nhan dan toi cao. Khing cdo xin
hudéng an treo cta bi cao duoc cip phic tham chap nhan.

[4] An phi hinh sy phic tham: Do khéng céo ctia bi cdo duoc cap phic tham
chip nhan nén bi cao khong phai chiu an phi hinh sy phtc tham.

Cac Quyét dinh khac cua Ban 4n so thAm khong c6 khang cdo, khang nghi da
c6 hiéu luc phép ludt ké tir ngay hét thoi han khang cao, khang nghi.

Vi cac lé trén,

QUYET PINH:

1. Can ctr vao diém b khodn 1 Diéu 355, diém e khoan 1 Diéu 357 Bo luat T6
tung hinh su: Chip nhan khang cio xin duoc hudng an treo cta bi cio Nguyén Thi
M. Sira mot phan Ban an hinh sy so tham s 40/2022/HS-ST ngay 20 thang 5 nim
2022 cua Toa an nhan dan huy¢én Kim Bang, tinh Ha Nam.

Can ctr khoan 1 Diéu 193; Diéu 50; di€m s khodn 1, khoan 2 Dicu 51; Diéu
65 B luat Hinh sy; khodn 1, diém a di€ém b diém ¢ khodn 2, diém a khoan 3 Diéu
106; biéu 135; Piéu 136 Bo luat T6 tung hinh sy. Piéu 23 Nghi quyét sb
326/2016/UBTVQH14 ngay 30/12/2016 cta Uy ban thudng vu Qudc hdi quy dinh
vé muc thu, mién, giam, thu, ndp, quan ly va st dung an phi va 1€ phi Toa an.

Tuyén bd bi cdo Nguyén Thi M pham t6i “San xuat, budn ban hang gia 1a
thuc pham”.

Xir phat bi cdo Nguyén Thi M 02 (Hai) nim 06 (Sau) thang ti cho huéng an
treo. Thoi gian thtr thach 1a 60 thang tinh tir ngdy tuyén an phac tham (22/7/2022).

Giao bi cdo Nguyén Thi M cho Uy ban nhan dan xa B, huyén K, tinh Ha
Nam giam sat, gido duc trong thoi gian thir thach. Trong truong hop nguoi dugce



hudng an treo thay d6i noi cu tra thi thyc hién theo quy dinh ctia phap luat vé thi
hanh an hinh su.

Trong thoi gian thir thach, nguoi duoc hudng an treo ¢d ¥ vi pham nghia vu
02 1an tr¢ 1€n thi Toa an c6 thé quyét dinh budc ngudi duge hudng an treo phai
chap hanh hinh phat tu cua ban 4n da cho hudng an treo.

2. An phi hinh sy phuc thim: Bi cao M khong phai nop.

Cac Quyét dinh khac ctia Ban an so tham khong bi khang cdo, khang nghi da
c6 hiéu luc phap luat ké tir ngay hét thoi han khang céo, khang nghi.

Ban 4n phiic thim c6 hiéu luc phéap luat ké tir ngdy tuyén an./

Noi nhan:’ TM. HQI PONG XET XU PHUC THAM
- TAND cap cao tai Ha Noi; Tham phan - Chu toa phién toa
- VKSND tinh Ha Nam;

- TAND huyén Kim Bang, tinh Ha Nam;

- Chi cuc THA huyén Kim Bang, tinh Ha Nam;

- Phong NVHS Cong an tinh Ha Nam; (Pd Ky)
- Bi cao.

- Luu hd so.

Tran Van San






