TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO CAO BANG Poc lap - Tw do - Hanh phuc
TINH CAO BANG

Ban 4n s6: 57/2025/DS-ST

Ngay 26-6-2025

V/v Yéu cau bdi thuong thiét hai
trong hoat dong quan ly hanh
chinh; yéu cu hoan tra tién trg
cap théi viéc.

NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO CAO BANG - CAO BANG

- Thanh phéin Hpi dong xét xir so thdm gom co:

Thdm phan - Chii toa phién toa: Ba Lé Thi Hién

Cdc Hoi tham nhén dan:

1. Ong Poan Vian Ho

2. Ong L4 Van Luat

- Thuw ky phién toa: Ba Nong Triéu Bao Ngoc — Thu ky Toa an nhan dan
thanh pho Cao Bang, tinh Cao Bang.

- Dgi di¢gn Vién kiém sit nhén dén thanh phé Cao Bang, tinh Cao Bang
tham gia phién toa: Ba Vii Thi Anh - Kiém sat vién.

~ Trong cac ngay 23 va 26 thang 6 ndm 2025 tai try s¢ Toa an nhén dan than}l

pho Cao Bang, tinh Cao Bang xét xir so tham cong khai vu an dan su thu 1y so:
42/2025/TLST-DS ngay 25 thang 4 nam 2025 vé yéu cau boi thuong thiét hai

trong hoat dong quan 1y hanh chinh theo Quyét dinh dua vu 4n ra xét xir so:
120/2025/QDbXXST-DS ngay 06 thang 6 nam 2025 gitra cac duong su:

1. Ngu)fén don: Ba Ng}lyén Thi Ha C; sinh ndm 1972; dija chi: t6 F, phuong
H, thanh pho C, tinh Cao Bang; c6 mat.

2. Bi don:

2.1. Uy ban nhén dan thanh phé C, tinh Cao Bang; nguoi dai dién theo phap
luat: Ong Nguyén Theé H — Chu tich, uy quyén cho 6ng Bam Hai D — Truong
phong No6i vu thanh pho C; c6 mat.

2.2. Bdo hiém xa h¢i tinh C (nay 12 Bao hiém xa hoi khu vue IX); nguoi dai
dién theo phap luat: Ong Ngo6 Van C1 — Gidm doc; vang mat.

NOI DUNG VU AN:
Theo don khoi kién ngay 24/3/2025 va qua trinh giai quyét vu dn nguyén
don Nguyén Thi Ha C trinh bay:
Ngay 05/8/2024 Chu tich Uy ban nhan dan thanh phd C ban hanh Quyét dinh s6
1382/QD-UBND nhan ba tré lai 1am viéc nhung chua giai quyét cac ché do

chinh sach theo dung quy dinh ctia phap luat va Bao hiém x4 héi tinh Cao Bang
chua tinh thoi gian cong tac tir thang 7/1992 cho dén nay. Do d6, ba yéu cau khoi

1



phuc quyén loi cho ba trong nhitng nam nghi khong c6 viéc 1lam do Quyét dinh
s6 3578/QD-UBND ngay 09/11/2021 cia Chu tich Uy ban nhan dan thanh phd C
gay ra. Cu thé, ba khai kién yéu cau:

1. Khoi phuc quyén loi do Quyét dinh sé 3578/QD-UBND ngay
09/11/2021 ctia Cha tich Uy ban nhan dan thanh phé C gay ra.
bao gdm cac khoan sau:

2. Boi thuong thu nhdp thuc té bi mat tr ngay 01/01/2022 dén ngay
04/8/2024 (31 thang) véi sb tién 240.079.500d (Hai tram bon muoi triéu khong
trdam bay muwoi chin nghin nam tram dong).

3. B6i thuong ton that vé tinh than:

- T ngay 01/01/2022 dén ngay 31/12/2022 1a 246 ngay x 302.232d/ngay
(01 ngay luong co s¢ xac dinh 01 thang lvong chia 22 ngay) = 79.789.500d

- Tu thang 01/2023 dén thang 6/2023 1a 132 ngay x 330.170d/ngdy (ting hé
sO lvong) = 43.582.5004.

- Tu thang 7/2023 dén thang 6/2024 1a 264 ngay x 398.860/ngdy —
105.300.000d.

4. Bo6i thuong céc chi phi khac gdm: chi phi di lai, thué phong nghi, in an,
tai liéu giru don thu trong qua trinh khiéu nai, thué tu van luat su 1a 80.000.000d
(Tam mueoi triéu dong).

5. Tinh thoi gian déng bdo hiém xa hoi thuc té cho ba Nguyén Thi Ha C tir
thang 7/1992 dén thang 4/2025 1a 32 nam 10 thang.

Ngay 06/5/2025 ba Nguyén Thi Ha C c6 don sira doi bd sung yéu cau khai
kién trong d6 diéu chinh sd tién yéu cau bdi thudng ton that tinh than 1 12 thang
x 1.800.000d = 21.600.000d (Hai muwoi mot triéu sdu tram nghin dong).

Ngay 20/5/2025 Uy ban nhan dan thanh phd C c¢6 don yéu ciu phan t6 dé
nghi Toa an budc ba Nguyén Thi Ha C phai hoan lai sb tién tro cp thoi viée 13
143.891.235d (Mot tram bon mwoi ba triéu tam tram chin muwoi mot nghin hai
tram ba muwoi lam dong) do thuc hién quyét dinh sé 2020/QD-UBND ngay
27/10/2021 cua Uy ban nhan dén tinh C vé viéc phé duy¢t danh sach va cap kinh
phi giai quyét chinh sach tinh gian bién ché, Chu tich Uy ban nhéan dan thanh pho
C d3 ban hanh quyét dinh s0 3578/Qb-UBND ngay 09/11/2021 veé giai quyét
thoi viée ddi véi cong chure cap xa (ba Nguyen Thi Ha C), ngay 24/3/2022 ba C
d3 nhan duoc day du s tién tro cip theo ché do 1a 143.891.235d. Tuy nhién, tai
ban an hanh chinh s6 12/2023/HC-ST ngay 31/8/2023 ctia Toa 4n nhan dan tinh
Cao Bang va ban 4n hanh chinh s6 146/2024/HC-PT ngay 20/3/2024 ctia Toa an
nhan dan cap cao tai Ha Noi déu quyét dinh “huy Quyét dinh s6 3578/QP-
UBND ngay 09/11/2021 ctia Chi tich Uy ban nhan déan thanh phd C vé viéc giai
quyét thoi viée d6i v4i cong chire cap xa; Uy ban nhan dan thanh phé C c6 trach
nhiém tiép nhan ba C trd lai lam viéc va giai quyet cac ché do chinh sach doi véi
ba C ding quy dinh cua phap luat”. Hién nay Uy ban nhan dan thanh pho C da
tiép nhan ba C trd lai 1am viéc, do d6 yéu cau ba C phai tra lai s6 tién trg cap thoi
viéc da nhan.



Pbi véi yéu cau khoi kién cua ba C Uy ban nhan dan thanh phd N bdi
thudng thiét hai do thu nhap thuc té vé tién lwong, phu cip 1a 240.079.500d (Hai
tram bon muoi triéu khong tram bay muoi chin nghin nam tram dong); vé yéu
cau boi thuong t6n that vé tinh than khong nhét tri vi theo diéu 27 cua Luét trach
nhiém boi thuong ctia Nha nudc khong dé cap dén truong hop nhu cua ba C; yéu
cau boi thudng cac chi phi khac gdm: chi phi di lai, thué phong nghi, in én tai
li¢u, gtri don thu trong qué trinh khiéu nai, t6 cdo; thué tu van luat su khong nhét
tri vi ba C van chua cung cip duoc cac ching tir hay minh chimng.

Ba Nguyén Thi Ha C khong nhit tri v&i yéu cau phan t6 caa Uy ban nhan
dan thanh phd C vi quyét dinh thoi viéc 1a sai, khoan tién chi tra 1a hau qua cua
hanh vi hanh chinh trai phap luat, ban than ba khong co 15i trong viéc gay ra
quyét dinh d6 nén khong c6 nghia vu hoan tra.

Tai cong van sd 731/BHXH-TTKT ngay 21/5/2025 ctia Bao hiém xa hoi
tinh C ¢6 ¥ kién doi véi yéu cau khéi kién clia ba Nguyén Thi Ha C nhu sau:

Thuc té tinh dén thoi diém hién nay (thang 5/2025) ba C dang c6 qua trinh
tham gia cong tac ghi nhan trén s6 BHXH s6 1199020477 14 21 nam 04 thang.
Thoi gian tham gia cong tac tir thang 7/1992 dén thang 6/2001 ciia ba C chua
dugc ghi nhan trén s6 bao hiém véi 1y do:

Theo s6 BHXH cap 1an dau (do BHXH tinh cip ngay 31/12/1999; s6 sb
BHXH 1199020477) mang tén Ha Thi C2 (ba C2) thi ba C2 c6 qua trinh tham
gia cong tac bat dau tir thang 7/1992 dén thang 12/2012.

Ngay 04/3/2016 theo dé nghi ctia c4 nhan ba C2 va don vi sir dung lao dong
la Uy ban nhan dan phuong H thi BHXH thanh ph6 da d6i lai s6 BHXH tir ho
tén Ha Thi C2 thanh Nguyén Thi Ha C, s6 s6 BHXH van theo s s6 cap lan dau
14 1199020477, thoi gian tham gia cong tac van ghi nhan nhu s6 BHXH cap lan
dau 1a tir thang 7/1992 dén thang 12/2016.

Ngay 16/10/2019 s6 BHXH cua ba C duoc BHXH thanh phé Cao Bang cap
lai lan 3, s6 so BHXH van 1a 1199020477, thoi gian tham gia cong tac tir thang
11/2003 dén thang 12/2018 do: nam 2018 qua thyc hién cong tac ra soat dé ban
giao s6 BHXH cho nguoi lao dong theo quy dinh cua Luét Bao hiém x3 hoi nam
2014, Bao hiém x4 hoi thanh phé C thay s6 BHXH cua ba C c6 thoi gian cong
tac tir thang 7/1992 dén thang 10/2003 tai UBND phuong H dam nhiém chirc
danh Vin thu. Theo cic van ban huéng dan vé xac dinh cac chirc danh duoc tinh
1a thoi gian tham gia cong tac ddi voi can bd cdp xd qua cac thoi ky thi chuc
danh van thu khong thuge chire danh dugc tinh huong BHXH. Bao hiém x3 hoi
thanh phé C da phoi hop voi phong Noi vy, Uy ban nhan dan phuong H va cé
nhan ba C dé cung phdi hop giai quyét.

Tai bién ban cugc hop ngay 10/9/2019 vé viée giai quyét vudng mac dbi voi
can by xd phuong, thi tran théng nhat: d6i véi truong hop ba C, thoi gian tir
thang 7/1992 dén quy IV nim 2000 ba C dam nhan chirc danh van thu, tap vu;
nam 2001, 2002 khong co hd so 1am can ¢ x4c dinh chitc danh dam nhiém; tir
thang 11/2003 dam nhiém chic danh Vin phong — thdng ké (chirc danh dugc
tinh huéng BHXH), theo d6 dé nghi BHXH thanh phé cap lai s6 BHXH cho ba
C ¢6 thoi gian tham gia cong tac tur thang 11/2003.
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Ngay 24/6/2022 Uy ban nhan dan thanh phé C di c6 Cong vin sb
1410/UBND-NV guri kem Quyet dinh so 159/Qb.TC.UB ngay 10/7/2001 cua Uy
ban nhan déan thi xa C vé viéc bd tri, sap xép can bd xi, phuong thi Bao hiém xa
hoi tinh da phéi hop v6i Uy ban nhan dan phuong H thuc hién truy dong va ghi
nhén bd sung trén s6 BHXH thoi gian tham gia cong tac tir thang 7/2001 dén
thang 10/2003. Nhu vay, thoi gian tham gia cong tac cua ba C con vudng mic
chua duoc giai quyét la tir thing 7/1992 dén thang 6/2001.

Dbi véi thoi gian tham gia cong tac tir thang 7/1992 dén thang 6/2001 cua ba C
d3 c6 02 ban 4n cta Toa an (ban an s 12/2023/HC-ST ngay 31/8/2023 cta Toa
an nhan dan tinh Cao Bang va ban an sO 146/2024/HC- PT ngay 20/3/2024 cua
Toa 4n nhan dan cép cao tai Ha Noi vé viéc khiéu kién quyét dinh giai quyet cho
thoi viéc cong chirc) nhung ca 02 ban 4n déu khoéng c6 ndi dung tuyén xur ve viée
tinh thoi gian tham gia cong tac huéng Bao hiém xa hoi tir thang 7/1992 dén
thang 6/2001 ciia ba C, chi c6 phan nhan dinh d6i vai cac yéu cau khac, trong d6
c6 yéu cau xac dinh lai thoi gian dong bao hiém x3 hoi thuc té cta ba C tinh tur
nam 1992 13 hau qua phap 1y cta viéc chdp nhan yéu cau huy bo Quyét dinh sd
3578/Qb-UBND ngay 09/11/2021 cua Chu tich Uy ban nhan dan thanh phé C.
Vi vdy cac yéu cau nay do Uy ban nhan dan thanh phé C quyet dinh sau khi thi
hanh ban an c6 hiu lyc phap luat. Ngay 24/12/2024 Bao hiém x4 hoi tinh C da
c6 cong van s6 2380/BHXH-TTKT vé viée tinh thoi gian tham gia cong tic cla
ba Nguyén Thi Ha C gui Uy ban nhan dan thanh phd C trong d6 c6 ndi dung Bao
hiém xa hoi tinh s& phdi hop dé ghi nhan thoi gian tham gia cong tac huong Bao
hiém xa hoi tir thang 7/1992 dén thang 6/2001 ciia ba C khi Uy ban nhan dan
thanh pho c6 dé nghi va ho so tinh thoi gian tham gia cong téc tir thang 7/1992
dén thang 6/2001 ctia ba C c¢6 du co s phap 1y theo quy dinh.

Tai cong van s6 130/BHXH-TTKT ngay 20/6/2025 cua Bao hiém xa hoi khu vuc
IX xac dinh ty 18 dong va s tién dong Bao hiém x3 hoi ciia ca nhan ba Nguyén
Thi Ha C trong trudng hop ba C duge dong Bao hiém xa hdi tir thang 7/1992 dén
thang 6/2001 dugc tam tinh theo hai giai doan:

Thoi gian tir thang 7/1992 dén thang 12/1997: tai khoan 6 Piéu 8 Thong tu lién
tich s6 03/2010/TTLT-BNV-BTC-BLDTB&XH ngay 27/5/2010 quy dinh: “Can
bd cdp x4 c6 thdi gian dam nhiém chire danh theo Nghi dinh s6 09/1998/ND-CP,
néu cong tac lién tuc dén ngay 01 thang 01 ndm 1998 va hudng sinh hoat phi
theo Nghi dinh s6 09/1998/ND-CP thi thoi gian dam nhiém chic danh trudc
ngay 01 thang 01 nam 1998 duoc tinh 1a thoi gian da dong Bao hiém x& hoi”,
Truong hop ba C du dicu kién theo quy dinh trén thi s& dugc tinh 1a thoi gian
tham gia Bao hiém xa hoi.

Thoi gian tir thang 01/1998 dén thang 6/2001: tai khoan 3 muc III Thong tu lién
tich s6 99/1998/TTLT/TCCP-BTC-BLDTBXH ngay 19/5/1998 quy dinh ty 1&
dong Bao hiém x4 hoi 1a 15% muc sinh hoat phi, trong d6 ngan sach nha nuéc
dong 10% can bd xa dong 5% muc sinh hoat phi dang huong. Theo quy dinh trén
tong sO tién tam tinh thoi gian tur thang 01/1998 dén thang 6/2001 1a 1.503.270
d6ng (chua bao gdm tién 1i), trong d6: ngan sach Nha nudc déng: 1.002.180
d6ng va ca nhan ba Nguyén Thi Ha C déng 501.090 dong.
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Thoi gian tir thang 01/2022 dén thang 7/2024 ty 1¢ dong Bao hiém xi hoi 1a don
vi str dung lao dong dong 20,5% va ngudi lao dong dong 9,5%. Theo d6 don vi
st dung lao dong phai dong 36.875.652d (Ba muwoi sdu triéu tam tram bay muoi
lam nghin sdu tram ndm muoi hai dong) va ngudi lao dong phai dong
17.088.720d (Muwoi bay triéu khong tram tam muwoi tam nghin bay tram hai muoi
dong), sb tién 1ai truy thu 14 9.353.978a (Chin triéu ba tram nam muwoi ba nghin
chin tram bay muwroi tam dong).

Tai phién toa:

Nguyén don bd sung yéu cau budc Uy ban nhan dan thanh phd C c6 vin
ban cong khai xin 13i tai noi lam viéc dé phuc hoi danh du, uy tin cho nguoi bi
thiét hai dong thoi xac nhan s tién yéu cau boi thuong thiét hai do thu nhép thuc
té bi mat chua bao gém cac khoan phai khau trir do d6 nhat tri tinh céc khoan
khau trir trén s6 tién duogc bdi thuong do thu nhap thyc té bi mat.

Ngu’0’1 dai dlen theo t uy quyén cua Uy ban nhan dan thanh phd C nhét tri boi
thuong ton that Ve tinh than va yéu cdu c¢6 vin ban cong khai Xin 101 tai noi lam
viéc theo yéu cu cua ba C, dong thoi dé nghi khong tinh sd tién 13i truy thu
dong bao hiém x4 hoi.

Pai dién Vién kiém sat nhan dan thanh phd Cao Béng phét biéu y kién vé
viéc tuan theo phap luat cua Tham phén, thu ky, Hoi dong xét xur va nhimg
nguoi tham gia t6 tung trong qua trinh giai quyet vu 4n va quan diém giai quyet
vu an nhu sau:

Vé t6 tung: Trong qua trinh giai quyet vu an va tai phién toa, Tham phan,
thu ky, Ho1 dong xét xir da thuc hi¢n day du cac thi tyc to tung; nhiing nguoi
tham gia to tung thyc hién ding quyén va nghia vu theo quy dinh cta B luat to
tung dan su.

Vé quan diém giai quyét vu an: Quyét dinh s6 3578/QD-UBND ngay
09/11/2021 cta Chu tich Uy ban nhan dan thanh phd C budc ba Nguyén Thi Ha
C thoi viéc 1a khong dang quy dinh phap luat, gay thiét hai truc tiép vé thu nhap,
tinh than va chi phi cho ba C. Viéc Uy ban nhan dan thanh phd ban hanh Quyét
dinh s6 1382/QB-UBND ngay 05/8/2024 tiép nhan ba C trd lai lam viéc 1a co so
x4c dinh r& hanh vi hanh chinh ban dau 1a trai phap luat. Bi don da thura nhan
trach nhiém bﬁng viéc chép nhéan boi thuong khoan thu nhép thuc té bi mat cla
ba C 13 240.079.500 dong. Cac yéu cau boi thuong ton that tinh than va chi phi
hop 1y khac ctua nguyén don dugc xac dinh la c6 co so. Tuy nhién nguyén don
khong cung cap céc hoa don, ching tur cu thé dé ching minh cho yéu cau khai
kién ctia minh, do d6, can tinh theo quy dinh cta phép luét.

Can ctr vao tai liéu, chimg ctr do nguyén don cung cap va két qua xac
minh tai co quan bao hiém xa héi, xac dinh ba Nguyén Thi Ha C c6 thoi gian
tham gia cong tac tir thang 7/1992 dén nam 2019, viéc gian doan qua trinh dong
BHXH tir thoi diém bi budc thoi viée dén khi duogc tiép nhén tré lai 1am viée 1a
hau qua tryc tiép ctia quyét dinh hanh chinh trai phap luat do UBND thanh ph6 C
ban hanh. Nhu vay, toan b thoi gian cong tac thuc té caa ba C tir thang 7/1992
dén thang 7/2024 1a lién tuc va phai dugc ghi nhan diy du vao sb bao hiém xa
hoi dé 1am cén ctr giai quyét ché do, chinh sach. Viéc ghi nhan thiéu hodc 1am

5



gian doan thoi gian tham gia BHXH 1a khong dting quy dinh, xAm pham quyén
loi hop phép cua ngudi lao dong. Do d6, dbi v6i yéu cau khai kién cua nguyén
don la x4c dinh lai thoi gian dong bao hiém 1a ¢6 cin ¢, can duoc chép nhan.

DPdi véi yéu cau phan td ctia bi don vé viéc budc ba C hoan tra sd tién tro
cap thoi viée 143.891.235 ddng 1a c6 can ctr theo Diéu 41 Bo luat lao dong nam
2019. Khi Uy ban nhan dan thanh phd C nhan ba C quay trd lai lam viéc va chap
nhan thanh toan thu nhap thuc té bi mat ctia ba C diéu d6 dong nghia véi viée ba
C khong duoc huong tro cip that nghiép. Do d6, dé nghi Hoi dong xét xtr can cir
Cac Diéu 7, 8, 13, 15, 22, 24, 27, 28 Luat Trach nhiém boi thudng ciia Nha nude
nam 2017; Piéu 18 Luat Bao hiém x3 hoi ndm 2014; Piéu 41 Bo luat lao dong
nam 2019 Chép nhan yéu cau khéi kién cta ba Nguyén Thi Ha C: Budc bi don 1a
UBND thanh phé C boi thuong s6 tién thuc té thu nhap bi mat, thanh toan sb tién
ton that vé tinh than va cac chi phi khac theo quy dinh cia Luat boi thuong nha
nudc.

Chap nhan yéu cau khoi kién ctia ba C: Budéc BHXH tinh Cao Bang tinh
thoi gian dong BHXH lién tuc tir thang 7/1992 dén thang 7/2024, dam bao quyén
huong ché do cho ba C. Ba C, UBND thanh phd C c¢6 nghia vu truy déng cac
khoan tién bao hiém theo ty 18 quy dinh.

Chap nhén yéu cau phan t6 caa bi don vé viéc yéu cau nguyén don hoan
tra lai s tién tro cap thoi viéc ma nguyén don da nhan 1a 143.891.235 dong.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai li€u c6 trong hd so vu an dugc tham tra tai phién
toa, Hoi dong xét xtr nhan dinh:

[1]. V& 6 tung:

[1.1]. Quan hé tranh chap va tham quyén giai quyét:

Quan hé tranh chap 1a tranh chap vé bdi thuong thiét hai ngoai hop dong
thudc thAm quyén giai quyét cua Toa an nhan dan thanh phd Cao Bang theo quy
dinh tai khodn 6 Diéu 26, Diéu 35 va Diéu 39 B¢ luét to tung dén su.

Nguyén don khoi kién yéu cdu Toda an budc cac bi don cé trach nhiém
khoi phuc quyén loi trong thoi gian khong co viéc lam do Quyét dinh s
3578/QD-UBND ngay 09/11/2021 ctia Chu tich Uy ban nhan dan thanh phé C
gy ra do d6 quan hé tranh chdp duoc xac dinh cu thé 1a “yéu cau bdi thudng
thiét hai trong hoat déng quan ly hanh chinh”.

Qua trinh giai quyét vu an bi don c6 yéu cau phan t6 budc nguyén don co
trach nhiém hoan tré lai s6 tién trg cap thoi viéc da dugc huong do do Hoi dong
xét xir xac dinh thém quan hé tranh chip dugc xac dinh thém 13 yéu cau hoan tra
lai tién tro cép tho1 viéc.

[1.2]. V& tu cach tham gia to tung

Ngay 16/6/2025 ba Nguyén Thi Ha C c6 don kién nghi vé viéc khong chap
nhan viéc Cha tich Uy ban nhan dan thanh phé ty quyén cho Trudng phong ndi
vu tham gia td tung, dé nghi dich danh Chu tich Uy ban nhan dan thanh phd
tham gia phién toa.

Tai Diéu 86 B9 luat to tung dan sy quy dinh:
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“]. Ngwoi dai dién theo phdp ludt trong t6 tung dan sw thuc hién quyén,
nghia vu 16 tung dan sw cua dwong sy trong pham vi ma minh dai dién.

2. Nguwoi dai dién theo iy quyén trong to tung dan sw thiee hién quyén,
nghia vu t6 tung dan s ciia dwong sw theo néi dung vin bdn 1ty quyén”

Ngay 26/5/2025 Chu tich Uy ban nhan dan thanh phd C di c6 van ban ty
quyén cho Trudong phong Noi vy thanh phé C tham gia té tung trong vu an, do
do viéc Truong phong NoOi vy tham gia phién toa la phu hop voi quy dinh cua Bo
luat dan sy. Yéu cau cua ba C vé viéc dé nghi dich danh Chu tich Uy ban nhéan
dan thanh phd tham gia phién toa 13 khéng c6 can ctr nén khong duoc chip nhén.

[2]. Xét yéu cau khoi kién ctia nguyén don.

Tu ngay 01/7/1992 ba Nguyén Thi Ha C cong tac tai Uy ban nhan dan
phuong H, thanh pho C, tinh Cao Bang, dén thang 02/2018 ba C duoc diéu dong
sang cong tac tai Uy ban nhan dan phuong S, thanh phé C. Qua trinh cong tac tai
Uy ban nhan dan phuong S: nim 2019 ba C bi danh gia khong hoan thanh nhiém
vu (b1 ky luat), nam 2020 dugc danh gia hoan thanh nhi¢ém vu va 09 thang dau
nam 2021 dugc danh gia hoan thanh t6 nhiém vu. Ngay 13/9/2021 ba C duoc
diéu dong sang Uy ban nhan dan xa H, thanh phé C nhung dén ngay 15/9/2021
Uy ban nhéan dan phuong S hop xét tinh gian bién ché d6i v6i ba C véi 1y do c6
hai nam lién ké trong d6 c6 mot nam khong hoan thanh va mot nam hoan thanh
nhiém vu nhung khong thé bé tri cong viéc khac pht hop va lam thu tuc trinh Uy
ban nhan dan thanh phd C quyét dinh giai quyét thoi viéc ddi véi ba C.

Tai ban an s6 12/2023/HC-ST ngay 31/8/2023 ctia Toa an nhan dan thanh
phd Cao Bang va ban an s6 146/2024/HC-PT ngay 20/3/2024 cua Toa an nhan
dan cap cao tai Ha Noi quyet dinh: “Huy quyét dinh s6 3578/Qb-UBND ngay
09/11/2021 cua Chu tich Uy ban nhan dan thanh phd C vé viéc giai quyét thoi
viéc ddi véi cong chire cap xa. Uy ban nhén dan thanh phé C c6 trach nhiém tiép
nhan ba C trd lai lam viéc va giai quyét cac ché do chinh sach ddi voi ba C ding
quy dinh cua phap luat”.

Do d6, ba Nguyén Thi Ha C khéi kién Uy ban nhan dan thanh phé C va
Bao Hiém x4 hoi tinh Cao Bang khoi phuc quyén loi trong thoi gian bi thoi viéc
la co can ctr.

[2.1]. V& thu nhap thyc té bi mat:

Ba Nguyén Thi Ha C bi thoi viéc tir ngdy 01/01/2022 dén ngay 04/8/2024 1a
31 thang va yéu cau duoc bdi thudng 240.079.500d (Hai tram bon muoi triéu
khéng tram bay muoi chin nghin nam tram dong). Xét thdy, yéu cau cta ba C
pht hop véi quy dinh tai Diéu 24 Luat trach nhiém bdi thuong Nha nudc va
ngudi dai dién theo tiy quyén cua Uy ban nhan déan thanh phd C nhét tri v6i yéu
cau khoi kién ctia ba C nén Hoi ddng xét xir ghi nhan. Tuy nhién, tai phién toa ba
C x&c nhan sb tién yéu cau bdi thudng chua bao gdm céc khoan phai khau trir va
nhat tri d6i trir cac khoan phai khau trir trén sd tién duoc bdi thudng.

Theo biéu chi tiét tinh dong bao hiém xa hoi ctia Bao hiém xa hoi khu vuc
IX s6 tién ba C phai dong 1a 17.088.720 ddng, sb tién nay s& dugc khau trir vao
khoan bdi thudng thu nhap thuc té bi mat, ba C s& dugc nhan s tién con lai 1a



222.990.780d (Hai tram hai muoi hai tri¢u chin trdm chin muoi nghin bay tram
tam muoi dong).

[2.2]. D6i véi yéu cau bdi thudng thiét hai vé tinh than

Theo don khoi kién ba C yéu cau duge boi thuong 240.079.5004 (Hai tram
bén muoi triéu khong tram bdy muweoi chin nghin nam tram dong) tuy nhién ngay
06/5/2025 ba C c6 don sta d6i, bd sung yéu cau vé ton that vé tinh than
21.600.000d (Hai muori mot triéu sau tram nghin dong). Xét thay, viéc thay doi
yéu cau khong vuot qua pham vi yéu cau khoi kién, Hoi dong xét xtr can ctt Diéu
244 Bo luat t6 tung dan sy chap nhan.

Tai phién toa nguoi dai dién theo uy quyén cia Uy ban nhan dan thanh ph
C nhit tri boi thuong theo yéu cau cua ba C nén Hoi dong xét xir ghi nhén su tu
nguyén thoa thuan cua cac duong su.

[2.3] Cac chi phi khic gém: chi phi di lai, thué phong nghi, in 4n, tai liéu
guri don thu trong qua trinh khiéu nai, thué tu van luat su ba C yéu cau dugc boi
thuong 80.000.000d (Tdm muoi triéu dong).

Tai phién toa ba Nguyén Thi Ha C thira nhan bt dau khiéu nai d¢én Uy ban
nhan dan thanh phd C tir thang 11/2021 sau d6 khoi kién dén Toa 4n nhan dan
tinh Cao Bang, Toa 4n nhan dan cap cao tai Ha Noi xét xir phtic thim ghi nhan
trong ban 4n ving mat ba nhung thuc t& ba khong duoc thong bao do d6 khong
truc tiép tham gia phién toa.

Nguoi dai dién theo uy quyén ctia Uy ban nhan dan thanh phb C cho rang
ba C khong xuét trinh dugc hoa don, ching tir &é chimg minh nén khong c¢6 cin
ctr dé boi thuong. Tuy nhién Diéu 28 Luat trach nhiém bf)i thuong cua nha nudc
quy dinh cac chi phi hop ly khac dugc bdi thudng bao gém: Chi phi thué phong
nghi, chi phi di lai, in an tai li¢u, gui don thu trong qua trinh khiéu nai, té cdo,
chi phi thué nguo1 bao chira, nguoi bao vé quyén va loi ich hgp phéap cia nguoi
bi thi¢t hai...

[2.3.1]. Theo quy dinh tai diém a khoan 2 Diéu 28 Luat Trach nhiém bdi
thuong ctia nha nudc dbi voi chi phi thué phong nghi, chi phi di lai, in 4n tai liGu
dugc thanh toan theo hoa don, ching tir hop phap, truong hop nguoi yéu cau boi
thuong khong xuét trinh duoc hoéa don, chimg tir hop phap ddi véi cac chi phi
nay thi chi phi dugc bdi thuong khong qua 06 thang luong co s6 cho 01 nam tinh
tir thoi diém bat dau khiéu nai hoic t6 cdo hodc tham gia t6 tung cho dén ngay co
van ban giai quyét boi thuong c6 hiéu luc.

Ba C xac nhan bat dau khiéu nai tir thang 11/2021 dén nay 13 04 nam, céac
co quan ba chuyén dé nghi giai quyét khiéu nai, khiéu kién déu c6 tru so tai
thanh phd C noi ba C dang sinh sdng nén Hoi dong xét xir chip nhan chi phi di
lai, in 4n tai liéu 1a 01 thang luong co s& cho 1 nam. Muc luong co sé theo Nghi
dinh 73/2024/ND-CP ngay 30/6/2024 cua Chinh phu dugc xac dinh 2.340.000
ddng/thang. Ba C duogc boi thudng chi phi di lai in 4n tai liéu 1a 9.360.000d
(Chin triéu ba tram sdu muwoi nghin dong).

[2.3.2]. Tai diém b khoan 2 Diéu 28 Lut trach nhiém bdi thuong cua nha
nudc quy dinh chi phi gui don thu dén co quan nha nudc, nguoi co thAm quyén
giai quyét trong truong hop ngudi yéu cau khong xuit trinh dugc bién lai cudc
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phi d6i voi cac chi phi nay thi chi phi dugc boi thuong khong qua 01 thang luong
co s6 cho 01 nam tinh tir thoi diém bat dau khiéu nai hodc t6 cdo hodc tham gia
t6 tung cho dén ngay c6 van ban giai quyét boi thuong c6 hiéu luc. Tuong tu
phan tich tai phan [2.3.1] Hoi dong xét xir chdp nhan chi phi giri don thu 1a
9.360.000d (Chin triéu ba tram sdu muwoi nghin dong).

[2.3.3]. Piém ¢ khoan 2 Diéu 28 Luét trach nhiém boi thudng cta nha nudc
quy dinh chi phi thué nguoi bao vé quyén va loi ich hop phéap cta ngudi bi thiét
hai dugc tinh theo hop ddng thuc té ' nhung khong qua mire thu lao do Chinh phu
quy dinh dbi v6i ludt su tham gia t6 tung theo yéu cau cua co quan tién hanh t6
tung va chi thanh toan cho méot ngudi bao chira hodc mot ngudi bao vé quyén va
lo1 ich hop phap ctia nguoi bi thi€t hai tai mot thoi diém.

Qua trinh giai quyét vu an ba C thira nhan khong c6 tai liéu ching cir chtng
minh c6 hop dong thué nguoi bao vé quyén va loi ich hop phap. Mat khéc, tai
ban 4n sé 12/2023/HC-ST ngay 31/8/2023 ctia Toa an nhan dan tinh Cao Bing
va ban an s6 146/2024/HC-PT ngay 20/3/2024 cla Toa an nhan dan cap cao tai
Ha Noi deu khong thé hién ba C c6 nguoi bao vé quyén va loi ich hop phap khi
tham gia t6 tung, do d6 yéu ciu boi thuong chi phi thué ngudi bao vé quyén va
loi ich hop phap cta ba C 1a khong c6 cin ctr nén khong dugc chap nhan.

[2.4] Yéu cdu tinh thoi gian tham gia Bao hiém xa hoi thyc té tir thing
7/1992 dén thang 4/2025 1a 23 nam 10 thang.

Tai Cong van s6 731/BHXH-TTKT ngay 21/5/2025 ctia Bao hiém xi hoi
tinh C ghi nhén thoi gian tham gia cong tac cua ba C con vudng mic chua dugc
giai quyet 1a tir thang 7/1992 dén 6/2021. Theo ban an sd 146/2024/HC-PT va
ban an sd 12/2023/HC-ST déu khong c6 ndi dung tuyén xur vé viéc tinh thoi gian
tham gia cong tic huong Bao hiém x3 hoi tir thang 7/1992 dén thang 6/2001 cua
ba C, chi c6 phan nhan dinh d6i véi cac yéu cau khéac trong d6 ¢ yéu ciu xac
dinh lai thoi gian dong Bao hiém x3 hoi thue té cia ba C tinh tir nam 1992, 1a
hau qua phap 1y cta viéc chap nhan yéu cau huy Quyét dinh s6 3578/Q B-UBND
ngay 09/11/2021 cta Chi tich Uy ban nhan dan thanh phd C sau khi ban an c6
higu lyc phap ludt. Dong thoi, khi tuyén hiy Quyét dinh s6 3578/QD-UBND,
Toa an cling tuyén Uy ban nhan dan thanh phd C c¢6 trach nhiém giai quyét cac
ché d6 chinh sach d6i voi ba C dung quy dinh cta phap luat. Theo d6, Bao hiém
xa hoi s& phdi hop dé ghi nhan thoi gian tham gia cong tac huong Bao hiém xa
hoi tir thang 7/1992 dén thang 6/2001 cta ba C khi Uy ban nhan dan thanh phé
c6 dé nghi va hd so tinh thoi gian tham gia cong tac tir thang 7/1992 dén thang
6/2001 cua ba C c6 du co sd phap 1y theo quy dinh. Do d6, ba C yéu cau duoc
tinh thoi gian dong bao hiém x4 hoi tir thang 7/1992 dén thang 6/2001 1a c6 cin
ctr can dugc chap nhan.

Ngoai ra, tai ban ghi qué trinh dong Bao hiém x3 hoi, bao hiém tu nguyén ma )
BHXH: 1199020477 ctia ba Nguyén Thi Ha C do Bao hiém xi hoi tinh C cung
cap ghi nhan tir thang 01/2022 dén thang 7/2024 khong tham gia dong Bao hiém
x4 hoi. Xét thdy, thoi gian nay 1a thoi gian ba C thoi viée theo quyét dinh sb
3578/QD-UBND. Viéc ba C yéu cau dugce tinh thoi gian dong bao hiém trong
thoi gian nay thudc trach nhiém giai quyét cac ché do, chinh sach dbi véi ba C
sau khi huy bo Quyét dinh sé 3578/QD-UBND. Theo bang chi tiét tinh dong
9



bao hiém xa hoi do Bao hiém xa hoi khu vuc IX cung cép thoi gian tir thang
01/2022 dén thang 7/2024 ty 1é dong Bao hiém x4 hoi doi véi ba Nguyén Thi Ha
C thi don vi st dung lao dong phai dong 36.875.652d (Ba muoi sdu tri¢u tam
trim bay muoi 1dm nghin sdu trim nim muoi hai dong) dong va ngudi lao dong
phai dong 17.088.720d (Muwoi bay triéu khong tram tam muwoi tam nghin bay
tram hai muoi dong), sb tién 13i truy thu 13 9.353.978a (Chin triéu ba tram nam
muoi ba nghin chin tram bay muoi tam déng)

Tai phién toa ba C nhat tri khau trir sb tién 17.088.720d (Muoi bay trieu
khong tram tam muoi tam nghin bay tram hai muoi dong) vao téng s tién duoc
bdi thuong do thu nhap bi mét, nguoi dai dién theo uy quyén cua Chu tich Uy
ban nhan dan thanh phd C nhét tri voi s6 tién don vi st dung lao dong phai dong
tuy nhién dé nghi khong tinh 1ai truy thu vi Uy ban nhan dan thanh phd khong ¢
16i trong viéc cham déng bao hiém cho ba C.

Theo quy dinh tai khoan 2 Piéu 17 va khoan 3 Diéu 122 Luét bao hiém xa
hoi nam 2014 thi truong hop cham dong bao hiém x4 hoi tu 30 ngay tro 1én thi
ngoai viéc phai dong du so tién chua dong con phai nop sb tién lai bang 02 lan
muc 131 suat dau tu quy bao hiém x4 hoi binh quan cua nim trude lién ké tinh
trén so tién, thoi gian cham déng. Mic du Uy ban nhan dan thanh phd khong co
16i trong viéc chdm déng bao hiém xa hoi cho ba C nhung day 1a hau qua cua
Quyét dinh s6 3578/QD-UBND ngay 09/11/2021 ctia Chu tich Uy ban nhan dan
thanh phé C do d6 Hoi dong xét xir xac dinh 16i cham dong thudc vé ngudi st
dung lao dong nén phai c6 trach nhiém ddi v6i phan 1ai truy thu 1a 9.353.978d
(Chin triéu ba tram ndm mueoi ba nghin chin tram bay muoi tam dong).

[2.5]. P6i v6i yéu cau khai kién bo sung cua ba Nguyén Thi Ha C tai phién
toa vé viéc budc Uy ban nhan dan thanh phd C ¢ vin ban cong khai xin 15i tai
noi lam viéc dé phuc hoéi danh dy, uy tin cho ba. Tai phién toa, nguoi dai dién
theo uy quyen ciia Uy ban nhan dan thanh pho C nhat tri theo yéu cau cua ba C
nén Hoi ddng xét xir ghi nhan su ty nguyén théng nhat cia cac duong su.

[3]. Xét yéu cau phan to cila bi don:

Yéu cau ba Nguyén Thi Ha C phai hoan lai sb tién tro cip thoéi viéc 1a
143.891.235 ddng (Mot tram bon mwoi ba triéu tdm tram chinh mwoi mot nghin
hai tram ba mwoi ndm dong). Pay 1a sb tién ba C duoc chi tra khi thuc hién
chinh sich theo Nghi dinh s6 143/ND-CP, Nghi dinh s6 108/2014/ND-CP va
Nghi dinh 113/2018/ND-CP.

Ba Nguyén Thi Ha C khong nhét tri v6i yéu cau phan t6 cua Uy ban nhan
dan thanh phd C vi quyét dinh thoi viéc ddi v6i ba di bi Toa an tuyén hay, khoan
tién chi tra 1a hau qua ctia hanh vi hanh chinh trai phap luat. Ban than ba khong
c6 18i trong viéc ban hanh quyét dinh d6 nén khong c6 nghia vu hoan tra khi ba
1a nguoi bi thiét hai.

Xét thay, tai Piéu 2 Quyét dinh s6 3578/QD-UBND ngay 09/11/2021 cia
Chu tich Uy ban nhan dan vé viéc giai quyét thoi viée ddi voi cong chire cap xa
c6 ndi dung: “Ché dé tro cd}) thoi viéc cua ba Nguyé~n Thi Ha C dwoc huong
theo quy dinh tai khodn 4 Diéu 1 Nghi dinh sé 143/2020/NP-CP ngay 10 thang
12 nam 2020 ciia Chinh phii véi tong sé tién la 143.891.235 dong”.
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Tuy nhién tai ban an s 12/2023/HC-ST ngay 31/8/2023 ctia Tda 4n nhén
dan tinh Cao Bang da tuyén hity mot phan Quyét dinh sé 2020/QD-UBND ngay
27/10/2021 cua Uy ban nhéan déan tinh C vé viéc phé duyét danh sach va cép kinh
phi giai quyét chinh sach tinh gian bién ché; huy Quyét dinh s 3578/QD-UBND
ngay 09/11/2021 cia Chu tich Uy ban nhan dan vé viéc giai quyét thoi viéc dbi
v6i cong chirc cap xa. Ngay 05/8/2024 Chu tich Uy ban nhan dan thanh phd C
ban hanh Quyét dinh s6 1382/QD-UBND vé viéc hity bo nodi dung dé nghi tham
dinh danh séach, kinh phi thyc hién tinh gian bién ché dot I ndm 2022 d6i véi
truong hop ba Nguyén Thi Ha C, cong chirc Vin phong — théng ké xa H, thanh
phé C tai To trinh s6 264/TTr-UBND ngay 27/9/2021; hity bo Quyét dinh s6
3578/QD-UBND ngay 09/11/2021 ctia Chu tich Uy ban nhan dan thanh phd C;
diéu dong va phan coéng cong tac doi voi cong chirc cap xa quyét dinh: “Huy bo
ndi dung dé nghi tham dinh danh sach, kinh phi thyc hién tinh gian bién ché theo
Nghi dinh sé 108/2014/ND-CP, Nghi dinh s6 113/2018/ND-CP va Nghi dinh s6
143/2020/N B-CP dot I nam 2022 d6i véi trudng hop ba Nguyén Thi Ha C, cong
chtrtc Vin phong — thong ké xa H, thanh phd C tai To trinh s6 264/TTr-UBND
ngay 27/9/2021 cua Cha tich Uy ban nhan dan thanh phé C”. Do Quyét dinh c6
ndi dung ba C dugc hudng ché do véi sb tién 143.891.235d (Mot tram bon muroi
ba triéu tdm tram chin mwoi mot nghin hai tram ba mwoi ldm dong) da bi huy bo
nén ba C co nghia vy phai hoan tra lai s6 tién dd nhan. Do d6, Uy ban nhan dan
thanh ph6é C yéu cau ba Nguyén Thi Ha C tra lai s tién trg cap thoi viéc da
hudng 1 ¢6 cin ctr, can chiap duoc chap nhan.

[4]. V& 4n phi:

Yéu cau khoi kién cua ba Nguyén Thi Ha C thudc truong hop duge mién 4n
phi, ba C c6 don xin mi€n 4n phi nén dugc mien toan bo an phi theo quy dinh;
yéu cau phan t6 cia Uy ban nhan dan thanh pho C thudc truong hop khong phai
ndp an phi.

[5]. V& quyén khang céo:

Céc duong sy dugc quyén khang céo ban an theo quy dinh ctia phap luat.

[6]. Quan diém cua dai dién Vién kiém sat nhan dan thanh phé Cao Bang,
tinh Cao Bang 1 ¢6 can phu hop véi nhan dinh cua Hoi dong xét nén duoc chap
nhan.

Vi cac lé trén,

QUYET PINH:

- Can ctr Diéu 584, Diu 585 B9 lut dan sy ndm 2015;

- Cin ctr Diéu 8, Diéu 13, Diéu 17, Diéu 24, Diéu 27, Diéu 28, Diéu 31
Luat trach nhiém boi thuong cua Nha nudc nam 2017,

- Cin ct Diéu 17, Diéu 85, Diéu 86, Diéu 122 Luat bdo hiém xa hoi nim
2014,
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- Ap dung khoan 6 Diéu 26, Diéu 35, Diéu 39, Diéu 228, Piéu 271 va Diéu
273 cua Bo luat té tung dan sy nam 2015;

- Ap dung Diéu 11, Piéu 12 Nghi quyét s6 326/2016/UBTVQH14 ngay
30/12/2016 cua Uy ban thuong vu Quéc hoi quy dinh vé murc thu, mién, giam,
thu, ndp, quan 1y va str dung an phi va 1€ phi toa an.

Tuyén xu:

1. Chap nhan yéu cau khai kién ctia ba Nguyén Thi Ha C, Uy ban nhan dan
thanh phd C c6 trach nhiém bdi thuong cho ba Nguyén Thi Ha C céc khoan tién
Sau:

- Thu nhap thuc té bj mat: 222.990.780d (Hai tram hai muwoi hai triéu chin
tram chin mwoi nghin bdy tram tdm mwoi dong).

- Boi thuong ton that vé tinh than: 21.600.000d (Hai mwoi mot triéu siu
tram nghin dong).

- Boi thuong cac chi phi khac: 18.720.000d (Muwoi tam triéu bdy tram hai
muoi nghin dong)

2. Uy ban nhan déan thanh phé C (nay 1a Bao hiém xi hoi khu vuc IX) c6
trach nhiém phdi hop tinh thoi gian dong bao hiém xa hoi cho ba Nguyén Thi Ha
C tir thang 7/1992 dén thang 2001 va khoang thoi gian ba C thdi viéc tir thang
01/2022 dén thang 7/2024.

3. Bac yéu cau khdi kién ctia ba Nguyén Thi Ha C vé viéc budc Uy ban
nhén déan thanh ph6 C boi thuong chi phi thué nguoi bao vé quyén va loi ich hop
phéap.

4. Chap nhan yéu cau phan t6 cia Uy ban nhan dan thanh phé C, budc ba
Nguyén Thi Ha C hoan tra lai so tién tro cip thoi viée 1a 143.891.235 dong (Mot
trdm bén muwoi ba triéu tam tram chinh mwoi mot nghin hai trdm ba muwoi ndm
dong).

Ké tir ngay ban én ¢6 hiéu e phdp ludt (doi véi cac truong hop co quan
thi hanh dan c¢é quyén chii dong ra quyét dinh thi hanh dn) hodc ké tir ngay c6
don yéu cau thi hanh dn ciia nguoi dwoc thi hanh n (doi véi cdc khodn tién phdi
tra cho nguoi dwoc thi hanh éan) cho dén khi thi hanh xong tdt cd cdc khodn tién,
hang thang bén phdi thi hanh dn con phdi chiu khodn tién ldi ciia sé tién con
phai thi hanh an theo muec ldi suat quy dinh tai khoan 2 Piéu 468 Bé ludt Dan sur
nam 20135.

5. V& 4n phi:

Ba Nguyén Thi Ha C duoc mién toan bo an phi. Uy ban nhan dan thanh ph
C phai chiu an phi.

6. V& quyén khang co: nguyén don c6 quyén khang céo trong han 15 ngay,
ké tir ngay nhan duogc ban an; bi don ¢6 ¢6 quyén khang cdo ban an trong han 15
ngay, ké tir ngay tuyén an.
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Truong hop bdn dn, quyét dinh dwoc quy dinh tai Piéu 2 Ludt thi hanh dn
ddan sy thi nguoi duoc thi hanh an dan suw, nguoi phai thi hanh an dan sw co
quyén théa thudn thi hanh an, quyén yéu cau thi hanh dn, t nguyén thi hanh dan
hodc bi cuong ché thi hanh dn theo quy dinh tai cac Piéu 6,7,9 Ludt thi hanh dn
dan sy, thoi hiéu thi hanh an duoc thuc hién theo quy dinh tai Piéu 30 Ludt thi
hanh an dan su.

THANH VIEN HQI PONG XET XU THAM PHAN — CHU TQA PHIEN TOA

Lé Thi Hién
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