TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO PA NANG Poc 1ap - Tw do - Hanh phiic

Ban an sd: 135/2025/DS - PT
Ngay: 01-7-2025

V/v: “Tranh chap hop dong mua
ban can ho”

NHAN DANH
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO PA NANG

- Thanh phéin Hpi dong xét xir phiic thdm gom co:

Thdm phan - Chii toa phién toa: Ong Cao Vian Hiéu

Cdc Tham phdn: Ba Mai Vuong Thao

Ba Tran Thi Thanh Mai

- Thu ky phién toa: Ba Tran Ngo Khanh Loan - Thu ky Toa 4n nhan dan
thanh pho Pa Nang;

- Dgi di¢gn Vién Kiém sit nhan dan thanh phé Da Nang: Ba Luong Thi
Chung - Kiém sat vién tham gia phién toa.

Trong céc ngay 30 thang 6 nam 2025 va 01 thang 7 nam 2025 tai try s¢ Toa
an nhan dan thanh ph6 Pa Nang xét xir phuc tham cong khai vu an dan sy thu 1y s6:
02/2025/TLPT-DS ngay 07 thang 01 nim 2025 vé viéc “Tranh chdp hop dong mua
ban can ho”.

Do Ban 4n déan sy so thim sb: 83/2024/DS-ST ngay 21 thang 11 nam 2025
ctia Toa an nhan dan quan Son Tra, thanh phd Pa Ning bi khang cao.

Theo Quyét dinh dua vu an ra xét xtr phuc tham sé: 116/2025/QD-PT ngay
07 thang 3 nam 2025, Quyét dinh hodn phién toa phuc tham sb: 169/2025/QD — PT
ngay 31 thang 3 nam 2025, Quyét dinh tam nging phién toa sb: 236/2025/QD-PT
ngay 28/4/2025, thong bao vé thoi gian mé lai phién toa phuc tham so: 240/TB-TA
ngay 16/6/2025, gitra cac duong su:

1. Nguyén don: Ong Huynh Tri D, sinh ndm 1969, CCCD s6 077069000734;
Pia chi: E D, Phuong B, Quan B, Thanh phé H6 Chi Minh (nay 13 Phuong T, Thanh
phb H6 Chi Minh).

Nguoi dai dién hop phdap ciia nguyén don: Ong Nguyén Duy T, sinh nim
1989, CCCD sd 051089012237 cip ngay 02/4/2022; Pia chi Tang B s6 A N,
phuong N, quan H, thanh phé Pa Nang (nay 1a phuong H, thanh phd Pa Nang); La
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nguoi dai dién theo ty quyén (theo Gidy uy quyén ngay 14 thang 5 nam 2025 tai
Vin phong C2, s A X, phudng B, quan B, thanh phdé H6 Chi Minh). Ong D va
ngudi duge uy quyén déu c6 mit.

Nguwoi bdo vé quyén va loi ich hop phdp cia nguyén don: Luat su VS Thi
Minh A — Thé Luat su s6 6552/LS do L cip ngay 10/9/2011, thudc Poan Luat su
Thanh pho H2. C6 mit

2. Bi don: Cong ty C6 phan P2; M4 s6 doanh nghiép: 0401622745; Pia chi: B
P, phuong P, quan S, thanh phd Pa Ning (nay 1a phuong A, thanh phd Pa Ning).

Ngueoi dai dién hop phap cua bi don:

- Ba Bui Thi P, sinh nim 1985, CCCD s 048185007270, cap ngiy
02/10/2021; Dia chi: s6 A dudong H, phudong H, quan L, thanh phd Da Néng (nay 1a
phuong H, thanh phb Da Nang);

- Ong V& Van T1, sinh nim 1982, CCCD sb 048082006622, cip ngiy
28/6/2021; Dia chi: s6 G D, phuong A, quan S, thanh phé Pa Ning (nay 1a phuong
A, thanh phd Pa Nang);

- Ong Trinh Anh H, sinh nim 1973, CCCD sd 042073006800, cip ngiy
28/6/2022; Dia chi: sé G B, phudong M, quan N, thanh phé Pa Ning (nay 1a phuong
N, thanh phd Pa Nang);

La nhitng ngudi dai dién theo Gy quyén, (theo Gidy uy quyén sd: 103/UQ-
2025 ngay 01/3/2025 va Giay uy quyén so: 244/UQ-2025 ngay 22/4/2025 cia ba
Nguyén Thi Minh P1 - Tong giam ddc, Ngudi dai dién theo phap luat cua C ty. Ca
03 nguoi dugc Gy quyén déu co mit.

3. Nguoi khang cao: Nguyén don — 6ng Huynh Tri D.

NOQI DUNG VU AN:

* Nguyén don 6ng Huynh Tri D, tai don khéi kién, quéa trinh tham gia té tung
VA tai phién toa, nguyén don, dai dién theo iy quyén ciia nguyén don trinh bay:

Ong Huynh Tri D 14 bén mua cin hd s6 16 tai tang B, tda D thuoc khu C to H
- Soleil D tai giao 16 dudng P va V, thudc phuong P, quan S, Thanh phd Pa Nang,
theo: Hop dong mua ban cin ho véi ma can ho: SLD-27-16 ky két ngay 14/03/2018
gitta 6ng Huynh Tri D va Céng ty C6 phan P2 (sau ddy goi tat 1a Cong ty P2).

Tinh dén nay, 6ng Huynh Tri D d3 thanh toan cho Céng ty P2 téng sé tién
6.078.667.000 df’)ng, V&1 cac dot thanh toan nhu sau:

- Thanh toan 200.000.000 ddng (tién dit coc theo Uy nhiém chi ngay
19/05/2017 cua Ngan hang B1);

- 2.405.143.000 dong (30% gi4 tri can ho SLD-27-16) theo Gidy xac nhan
ngay 27/6/2017 cua Cong ty P2;

- 3.473.524.000 dong (thanh toan dén 70% cin ho SLD-27-16) theo Gidy xé&c
nhan ngay 29/03/2018 cua Cong ty P2.



Theo Hop déng mua ban can ho di ky két, Cong ty P2 da cam két thoi han
ban giao can hd nhu sau:

Diém e khoan 5.2 Diéu 5: “Bdn giao cin hd va cac gidy to phap Iy co lién
quan dén can hé mua ban cho Bén Mua theo diing thoi han théa thudn trong hop
dong”.

Khoan 8.2 Diéu 8: “Bén Bdn du Kién ban giao can Hé cho Bén Mua vao Quy
3/2018 sau ddy goi la “Ngay ban giao dw Kién”). Viéc ban giao can hé thuc té co
thé sém hon hodc mudén hon so véi ngay ban giao dir kién dwoc quy dinh tai Diéu
8.2 nay, nhung sé khong sém hodgc cham qua 120 (M6t triam hai muoi) ngay ké tir
ngay ban giao dir kién; Bén ban sé cé vin ban thong bao cho bén mua biét ly do
cham ban giao can ho ™.

Diém a khoan 12.2 Diéu 12: "Néu Bén Mua da thanh todn gid ban can hé
theo tién d¢ thod thudn trong Hop dong hodc da khdc phuc vi pham vé nghia vu
thanh toan theo thda thudn trong Hop dong (néu c¢é) nhung qud thoi han 120 (mét
tram hai muoi) ngay ké tir ngay ban giao theo thda thudn tai Piéu 8 cua hop dong
ma Bén Ban van chuwa ban giao can hé cho Bén Mua thi Bén Ban phdi thanh toan
cho Bén Mua khodn tién phat vi pham voi lai suat 1a 0.05%/ngay (khong phay
khong nam phan trdm) trén tong o tién ma Bén Mua da thanh todn cho Bén Bdn va
duoc tinh tir ngay thir 121 (Mot trdm hai mét) ké tir ngay ban giao du kién dén ngay
Bén Ban ban giao can hé thuc té cho Bén Mua.

Piém b khoan 12.2 Diéu 12: “Néu Bén Ban chdm ban giao can hé qua 210
(hai tram mwoi) ngay ké tir ngay ban giao du kién theo thda thudn tai Piéu 8 cua
hop dong thi Bén Mua c6 quyén tiép tuc thuc hién hop dong véi théa thudn bé sung
vé thoi diém ban giao Can Hé M&i trong trirong hop ndy Bén Mua sé duoc ap dung
14 sudt phat chdm ban giao cia Bén Bdn twong tw tai Piéu 12.2.a hodc don phwong
cham dit hop dong theo théa thudn tai Piéu 15 cia Hop dong nay"

Cong ty P2 da vi pham nghia vu ban giao cian ho, boi I& theo cac trich dan néu
trén thi: "Ngay ban giao du kién ” 12 Quy 3/2018. Ong D xac dinh thoi diém c6 loi
nhat cho Cong ty P2 1a ngay cubi clng cia Quy 3/2018. Theo d6, "Ngay ban giao
dir kién” cham nhat 1a ngay 30/9/2018. Hop dong quy dinh viéc ban giao cin ho
thuce té ¢d thé sém hon hodc muodn hon so véi "Ngay ban giao diw kién” nhung
khdng sém hon hoic cham qué 120 ngay ké tir "Ngay ban giao du kién . Nhu vay,
ngay ban giao can ho thyuc té khong dugc cham hon ngay 28/01/2019, vi tir "Ngay
ban giao dir kién ” 30/9/2018 dén ngay 28/01/2019 la 120 ngay.

Thuc té dén nay, Cong ty P2 chua ban giao can ho cho éng D. Can ct Diéu
12 Hop déng mua ban can ho da ky, Cong ty P2 (Bén Ban) phai thanh toan 6ng D
(Bén Mua) tién phat vi pham do cham ban giao can ho, vai l3i suét 0. 05%/ngay trén
téng so tién ma 6ng D di thanh toan va dugc tinh tir ngay thir 121 ké tir "Ngay ban
giao du kién ”, tac tinh tir ngay 29/01/2019.

Vi vay, dng D yéu cau Toa an giai quyét:

- Bugc Cong ty P2 thanh toan cho ong tién phat vi pham véi lai suat
0.05%/ngay trén tong sb tién ma ong da thanh toan (6.078.667.000 d6ng) tinh tur
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ngay 29/01/2019 dén ngay xét xir so tham (21/11/2024), cu thé la: 6.078.667.000
dong x 0.05%/ngay x 2124 ngay = 6.455.544.354 dong.

- Budc Cong ty ¢ phan P2 tiép tuc thanh todn cho dng tién phat vi pham tinh
tir ngay 22/11/2024 cho dén ngay Cong ty P2 thuc té ban giao can ho cho dng.

* P6i voi yéu cau phan té cua bi don, nguyén don khong dong y, vi:

1. Ong Huynh Tri D d3 va dang thanh toan tién mua cin ho theo ding tién do
thoa thuan:

- Tai Hop d6ng mua ban can ho da ky, tién can ho duoc hai bén thoa thuan
thanh toan theo tién do quy dinh tai khoan 3.3 Diéu 3 nhu sau:

+ Dot 1: Ngay khi ky thoa thuan dat coc, thanh toan 30% gia tri can ho (ba
bao gom sé tién dit chd (néu co) (Chua cOVAT va phi bao tri)

+ Pot 2: Xong thd tang 35 va ngay khi ky hop dong mua béan (duy kién truéc
ngay 25/12/2017) thanh todn 30% gia tri can ho (Chua c6 VAT va phi bao tri)

+ Pot 3: Xong thd va cit ndc tda D Du kién truéc ngay 05/02/2018 thanh
toan 10% gia tri can h (Chua c6 VAT va phi bao tri).

+ Dot 4: Du kién 15/04/2018 thanh toan 20% gia tri cin ho (Chua c6 VAT va
phi bao tri).

+ Dot 5: Dy kién 15/07/2018 thanh toan 5% gia tri can ho + 2% gid tri can ho
(Kinh phi bao tri) + VAT cua toan b gia ban can ho.

(D, dot 5 theo théng béo ban giao caa Cha Pau Tu).

+ Pot 6: Thong béo tha tuc cap Gidy chung nhan (Theo quy dinh cua phép
luat vé C) thanh toan 5% gié tri can ho (Chua c6 VAT va phi bao tri).

- biéu khoan thanh toan tién can ho theo khoan 3.3 Piéu 3 Hop dong mua
ban cdn ho nhu néu trén hoan toan trung khép voi Thdng bdo sé 168/ATDN-PC
ngay 18/12/2017 ma Cong ty P2 da guri cho 6ng D trudc khi ky hop dong.

- Ngoai Hop dong mua ban can hd, giira 6ng D va Cong ty P2 khdng c6 mot
thoa thuan ndo cé ndi dung khéc vé tién do thanh toan tién can ho nhu néu trén.

Trén thyuc té, 6ng D d3 thanh toan tién mua cin ho cho Cong ty P2 03 dot,
theo: Gidy xac nhan ngay 29/03/2018 ciia Cong ty P2 6ng D da nop 70% tién cian ho
SLD-27-16. Nhu vay, tinh dén thoi diém nay, 6ng D da thanh toan cho Cong ty P2
70% gid tri can hg, Vi tong sb tién da thanh toan 13 6.078.667.000 VND.

2. Hién tai, cin ho SLD-27-16 chua dat diéu kién thanh toan dot 4, tac thanh
toan dén 90% gia tri cin ho:

- Bi don Cong ty P2 phan té yéu cau 6ng D thanh toan dén 90% gia tri hop
dong (bao gom VAT) 1a 2.504.264.000 VNP, tirc dot 4 cia Hop dong mua ban cin
ho da ky.

- Theo quy dinh tai khoan 1 Diéu 440 B6 luat dan sy nam 2015 quy dinh vé
nghia vu tra tién: “Bén mua c6 nghia vu thanh toan tién theo thoi han, dia diém va
muzc tién duwoc quy dinh trong hop dong ”.



- Theo quy dinh tai Diéu 3 Hop dong mua ban cin ho da ky, viéc thanh toan
tién dot 4 (tirc thanh toan dén 90% gia tri can ho) phai dat ddng thoi 02 diéu kién
sau day:

(1) C6 thdng béo ban giao cua Chu Pau Tu.

(2) C6 thdng béo thanh toan sé tién phai nop cho Bén Mua.

- Tir ngay 6ng D thanh toan dén 70% gia tri can ho, tic tir ngay 29/03/2017
dén nay, Cong ty P2 khdng co bat ct théng bao nao cho 6ng, khdng c6 thdng béo
ban giao cin ho, ciing khong c6 thong bao s6 tién phai nop.

Cho dén thoi diém ndy, Cong ty P2 vin chua c6 thong bao ban giao cin ho.
Nhu viy, cin ho SLD-27-16 chua dat diéu kién thanh toan dot 4.

3. Bi don Co6ng ty P2 dang vi pham nghiém trong Hop déng mua ban cin ho
da ky vai ong:

- Tai trang 3 Pon phan t6 ngay 24/7/2024, bi don thira nhan chua ban giao
can ho qua cau sau: “Xét rang du chung toi chwa ban giao san pham theo tién do du
Kién... ching t6i cam két s& ban giao can ho SLD-27-16 trong quy 1V/2024 véi diéu
kién Khach hang thanh toan du 90% gia tri Hop dong (bao gdm VAT) trong thang
08/2024”.

- Nhu ong D trinh bay & trén, dng chi c6 nghia vu thanh toan dén 90% gi4 tri
can ho khi dap ung dong thoi 02 diéu kién: (1) Co6 thdng bao ban giao cua Chu Pau
Tu; (2) C6 thong bao thanh toan sb tién phai nop cho Bén Mua. Cong ty P2 thua
nhan dén nay chua ban giao cin ho cho dng va cam két ban giao trong quy 1V//2024,
nhung Cong ty P2 yéu cau 6ng thanh toan dén 90% gid tri can ho 1a vi pham nghiém
trong thoa thuan vé tién do thanh toan theo Hop dong mua ban cin ho daky.

Vi cac ly do trinh bay néu trén, 6ng D khong dong Yy VOi yéu cau phan to cua
Ccong ty P2. Viéc Cong ty P2 rGt mot phan yéu cau phan té ddi véi s tién
767.502.000 dong la quyén tu dinh doat cua Cong ty P2, 6ng D khong c6 y kién gi.

* Bj don COng ty Co phan P2 (Cong ty): Qua trinh tham gia té tung va tgi
phién toa, dai dién hop phép cua bi don trinh bay:

cong ty P2 va o6ng Huynh Tri D c6 ky két Hop ddng sb:
2401/2018/HPMBCH-ADDN ngay 14/03/2018 vé viéc mua ban can ho sé 16, tang
27, M - 27-16 tai Toa D, Du an Soleil B, toa lac L6 A duong P, phuong P, quan S,
Tp . (Hop dong mua ban can hé).

Do cong trinh dang thi cong 1 cong trinh 16n, quy mod cho nén cd nhiéu quy
dinh dic biét, khat khe hon nén trong qua trinh thuc hién hop dong phat sinh nhiéu
van dé can xir ly. Mat khac, do tinh hinh dich bénh Covid 19, do c6 thay d6i mot sb
quy dinh vé phong chay chira chdy... nén anh huéng téi tién do thi cong, ban giao
nha cho 6ng D.

Hién nay Cong ty dd hoan thién thu tuc nop hd so nghiém thu hé théng phc‘mg
chay, chira chay cua Toa D (trong d6 c6 cén ho cua 6ng D) 1én co quan Nha nudc ¢o
tham quyén, hoan tat thu tuc phé duyét nghiém thu dé ¢ gang ban giao can ho cho
6ng D trong nam 2024, Cong ty rat mong 6ng D chia s¢, tao diéu kién cho cong ty
T2 thoi gian dén khoang cudi nam 2024 sé& ban giao cin hd.
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Vé phia 6ng Huynh Tri D ciing chua thyc hién day du nghia vy thanh toan
theo hop dong nén Cong ty da dua ra yéu cau phan té. Ngay 12/8/2024, Toa an da
thu Iy don yéu cau phan té caa Cong ty P2, ndi dung phan to cu thé nhu sau:

Theo théa thuan tai khoan 3.3 diéu 3 Hop dong sé 2401/2018/HDMBCH-
ADDN va cac Phu luc ky két giita Hai Bén thi tién d6 Khach hang c6 trach nhiém
thanh todn cho Chu Pau tu nhu sau:

iy ké v iy ké s Ghi cha
T§1¢ thanh | 0¥ K6ty | Luykeso
Ky/Pot Thoi han toAn 1¢ thanh tién phai
T thanh toan toan thanh toan
(VND)
Dot | Ngay khi ky 40% 40% 3,473,524,00 | Di bao gom
HbMB " 0 tién dit coc;
(chua VAT) chua VAT
Dot 2 30 ngay ké tir 30% 70% 6,078,667,00 chua VAT
ngay ky 0
HDMB
(13/4/2018)
Dot 3 Du kién 10% 80% 7,629,272,00 | bao gdom VAT
15/6/2018 0
Dot 4 Du kién 10% 90% 8,582,931,00 | bao gdom VAT
15/9/2018 0
Dot 5 Du kién 5% + 2% 95% bao gom VAT
15/11/2018 KPBT
+2% | 9,233,440,50
KPBT 0
Dot 6 Theo Thong 100% bao gom VAT
biothutuccap | o +2% | 9710,270,00
GCN 0 ° 252l
KPBT 0

Thuc té& dén ngay 29/03/2018: 6ng D méi thanh toan so tién I3
6.078.667.000 dong twong duong 70% gia tri Hop Pong chua bao gom VAT (Xac
nhan thanh toan ngay 29/3/2018); Chu dau tu da xuat hoa don cho gia tri thanh toan
trén vao ngay 31/03/2018 (tai liéu dinh kém). Nhu vay, tinh dén nay 6ng D méi
thanh toan dugc 63,74% gié tri Hop dong da bao gom VAT.

Ké tir ngay 29/03/2018 dén nay 6ng D méi thanh toan hét tién do caa ky/dot
2 va khong thanh toan thém bat ky s tién dén han ndo cho Chu dau tu. Nhu vy, gia
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trj 6ng D chua thanh toan ding tién d6 theo Hop dong caa dot 3 va dot 4 ké tir ngay
15/06/2018 dén nay 1a: 2.504.264.000 dong.

Do d6, Cong ty khong ddng y vai yéu cau phat vi pham hop ddng cua éng
Huynh Tri D va dua ra yéu cau phan té: yéu cau Toa an buoc dng Huynh Tri D phai
thuc hién nghia vu thanh toan dén 90% gié tri hop dong (da bao gdm VAT) véi s6
tién 1a 2.504.264.000 d¢dng. Tuy nhién, tai phién toa Cong ty P2 thira nhan ban hop
ddng do 6ng D xuét trinh 1a ban hop ddng chinh thirc sau khi da duoc diéu chinh va
rit mot phan yéu cau phan té ddi véi s tién 767.502.000 dong, chi yéu cau budc
6ng Huynh Tri D phai thuc hién nghia vu thanh toan dén 90% gié tri hop ddng
(chua bao gdbm VAT) véi s6 tién 1a 1.736.762.000 dong.

* Y kién cia dai dién Vién kiém sat nhdan ddan qudn Son Tra, thanh phé Pa
Nang

Dbi vé6i thu tuc td tung: Trong qua trinh t tung va tai phién toa hom nay,
Tham phan va Hoi dong xét xir, Thu ky d3 tuan tha ding cac quy dinh cta B luat
to tung dan suy. Cac duong su trong vu an da dugc dam bao thuc hién ding, déy du
cac nghia vu theo quy dinh ctia B luat tb tung dan sy.

Pdi véi ndi dung vu an: Trén co s¢ cac tai liéu, chung ctr ¢6 trong hd so vu
an, phan trinh bay cua duong su tai phién tdoa hém nay va cic quy dinh cta phap
luat, dai dién Vién kiém sat nhan dan quan Son Tra dé nghi Ho1 déng x&t xu:

Can ctr cac DPiéu 17, 18 Luat Kinh doanh bat dong san 2014 va cac Piéu 117,
398, 401, 403, 410 va 430 Bo luat Dan su 2015, khoan 2 Piéu 244 Bo luat To tung
dan su, dé nghi HDXX:

- Khong chap nhan toan bo yéu cau khoi kién ctia nguyén don 6ng Huynh Tri
D.

- Pinh chi mot phan yéu cu phan td ciia bi don d6i véi sb tién 767.502.000
dong.

- Chap nhin mot phan yéu cau phan t6 cua bi don, budc nguyén don 6ng
Huynh Tri D phai thanh todn cho Cong ty P2 s tién 1.736.762.000 dong.

- An phi dan su so thdm nguyén don ong Huynh Tri D phai chiu theo quy
dinh cua phap luat.

* Vi néi dung vu an nhu trén, Bdn dan sw so tham sé: 83/2024/DS-ST ngay
21 thang 11 nam 2025 cia Toa dan nhédn dén qudn Son Tra, thanh phoé Pa Nang
quyét dinh:

Can ct theo quy dinh tai khoan 3 Diéu 26, diém a khoan 1 Diéu 35, diém a
khoan 1 Piéu 39, Diéu 157, 158, khoan 2 Biéu 244 cua Bo luat T6 tung dan su;

Can ctr Biéu 116, 117, 119, 418 va 430 ctia Bo luat Dan sy;

Can ctr Diéu 123 Luat Nha ¢;

Cin cir cac Piéu 16, 17, 18, 55 Luat kinh doanh bat dong san;



Nghi quyét 326/2016/UBTVQHI14 ngay 30 thang 12 nam 2016 cua Uy ban
thuong vu Qudc hoi quy dinh vé mac thu, mién, giam, thu, nop, quan Iy va sir dung
an phi, I¢ phi Toa an.

Xur:

1. Khdng chap nhan yéu cau khoi kién cua 6ng Huynh Tri D déi véi Cong
ty Co phan P2 ve viéc bugc Cong ty Co phan P2 phai tra cho 6ng Huynh Tri D tien
phat vi pham hop ddng tinh tur ngay 29/01/2019 dén ngay xét xu (21/11/2024) véi
|ai suat O. 05%/ngay trén tong sé tién mua can ho ma 6ng D da thanh toan
(6.078.667.000 dong) 1a: 6.455.544.354 d¢ong va budc Cong ty cd phan P2 tiép tuc
thanh toan cho 6ng Huynh Tri D tién phat vi pham hop ddng tinh tir ngay
22/11/2024 cho dén ngay Cong ty ¢ phan P2 thyc té ban giao cin ho cho 6ng.

2. Chap nhan mét phan yéu cau phan té cua Cong ty c6 phan P2 dbi vai dng
Huynh Tri D. Budc 6ng Huynh Tri D phai thanh toan cho Cong ty c6 phan P2 dén
90% gia tri hop dong (chua bao gom VAT) 1a 1.736.762.000 dong.

3. Pinh chi xét xtir mot phan yéu cau phan t6 ciia Cong ty c¢6 phan P2 do da rat
mét phan yéu cau phan té ddi véi sb tién 767.502.000 dong.

Ngoai ra, ban 4n so tham con quyét dinh vé phan an phi, thi hanh 4n dan sy va
quyén khang cdo ctia duong su.

* Ngay 25 thang 11 nam 2024, nguyén don — 6ng Huynh Tri D c¢6 Pon khang
c4o toan bd ban an so tham, ni dung khang cao:

- Tai phién toa so thim ngay 21/11/2024, bi don Cong ty P2 thura nhan ban
Hop dong mua ban cin ho (So:.... /..../HDMBCH-ADDN) ngay 14/3/2018 do ong
D cung cip ban chinh cho Tda an cap so tham 1a hop dong dung. Theo tién d6 thanh
toan theo khoan 3.3 Piéu 3 ctuia Hop dong, ong D da thanh toan dat t6i 70% gia tri
can ho. Pén nay, bi don chua c6 thong bao ban giao cua chu dau tu, tac chua du
diéu kién thanh toan dot 4 va dot 5 theo quy dinh tai khoan 3.3 biéu 3 cua Hop
dong.

- Toa 4n cap so tham cin cr quy dinh tai diém a khoan 6.2 Piéu 6 ctia Hop
ddéng vé nghia vu ctia Bén mua: “Thanh todn day i va diing han sé tién mua Cin
H¢ va kinh phi bdo tri phan sé hitu chung 2% theo théa thudn tai Piéu 3 ciia Hop
dong nay khéng phu thudc vao viéc c6 hay khéng cé théng bdo thanh todn tién mua
can ho cia Bén Ban” dé két luan ong D vi pham nghia vu thanh toan tién 1a sai su
that. Piém a khoan 6.2 Piéu 6 cua Hop dong quy dinh viéc thanh toan tién phai day
du va dang quy dinh tai khoan 3.3 Piéu 3 ciia Hop dong. Ddi chiéu véi bang tién do
thanh toan quy dinh tai khoan 3.3.Diéu 3 cua Hop dong 6ng D di thanh toan day du
va dung tién do. Pot 4 va Pot 5 chi dén han thanh toan khi ¢o thong bao ban giao
ctia cha dau tu. Nhu vay, ké ca néu 4p dung diém a khoan 6.2 Diéu 6, tirc khong can
thong bao thanh toan tién, thi nghia vu thanh toan Dot 4 va B 5 ciing chi phat sinh
cho bén mua khi va chi khi c6 théng béo ban giao ctia chii dau tu. Dén nay, bi don
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chua c6 théng bao ban giao cua chii dau tu, nén chua phat sinh nghia vy thanh toan
Dot 4 va Dot 5.

- Toa 4n cép so tham can cir khoan 8.3 Piéu 8 cua Hop dong quy dinh: “Viéc
ban giao Can Ho sé chi dwoc thuc hién sau khi Bén Mua hoan tat va thanh todn dd‘y
dii tién dg thanh todan Gia Ban Can HY quy dinh tai Piéu 3 cia Hop dong (tire la khi
Bén Ban da nhan du 95% Gia tri Can Ho da bao gém VAT ciing toan bo thué GTT
ciia 5% gid Céan Hé con lai con lai va kinh phi bdo tri phdn sé hivu chung khu Cén
Ho theo quy dinh)” @& cho rang Bén Mua vi pham nghia vu thanh toan 14 ¢6 nham
1an nghiém trong. Theo quy dinh cta khoan 8.3 Piéu 8 ciia Hop dong, nghia 1a: chi
khi nao Bén Ban thong bao ban giao, Bén Mua mdi phai thyc hién nghia vy thanh
toan Dot 4 va Bot 5. Ching nao Bén Ban da thong bdo ban giao nhung Bén Mua
khong thanh toan Dot 4 va B 5 thi Bén Mua mdi vi pham nghia vu thanh todn va khi
d6 Bén Ban khong ban giao cin ho cho Bén Mua cho dén khi hoan thanh nghia vu
thanh toan dot 4 va dgt 5 thi mé&i duoc ban giao can hg.

- Tai thoi diém xét xir so thadm, bi don van chua thé ban giao can hd, nhung
Tda an cap so tham khong ap dung khoan 12.2 va khoan 12.5 Piéu 12 ctia Hop dong
dé chap nhan yéu cau khai kién ciia nguyén don vé viéc phat vi pham d6i véi bi don
la khong dung.

- Bi don c6 vi pham vé hinh thitc Pon phéan t6. Pon phan t6 bd sung ngay
24/7/2024 khong do ngudi dai dién hop phap cua bj don ky va dong du cta bi don
ma do c& nhan ba Bui Thi P 1a dai dién theo iy quyén ctia bi don ky 1a khong diing
quy dinh ciia khoan 3 Piéu 189, Piéu 202 B luat T tung Déan su, khong cé gié tri
phap 1y. Do d6, Toa an cap so thim can can ct diém g khoan 1 Piéu 217 Bo luat to
tung dan su dinh chi yéu cau phan td ctia bi don, tra lai don phan td cho bj don theo
quy dinh tai diém a khoan 1 Diéu 192 Bo luat TH tung dan su.

Yéu cau Toa an cap phac thdm giai quyét, chdp nhan khang cdo cua ong
Huynh Tri D, stra Ban 4n so tham theo hudng:

- Chap nhan toan bo yéu cau khoi kién cua ong Huynh Tri D;

- Budc Cong ty P2 thanh toan cho 6ng D tién phat vi pham do chdm ban giao
Can ho tam tinh tir ngay 29/01/2019 dén ngay xét xtr so tham 21/11/2024 véi so tién
cu thé: 6.078.667.000d x 2.124 ngay x 0,05%/ngay = 6.455.544.354 dong.

- Budc CoOng ty P2 tiép tuc thanh toan cho ong Huynh Tri D tién phat vi pham
tam tinh tir ngay 22/11/2024 dén ngay Cong ty P2 giao can ho thuc té cho éng D.

- Dinh chi yéu cau phan t6 cua bi don Cong ty P2.

* Tai phién toa phiic tham:

Nguyén don 6ng Huynh Tri D va nguoi dai dién hop phép cia 6ng D co thay
d6i mot phan ndi dung khang céo vé khoan tién phat vi pham do Cong ty P2 cham
ban giao can hd. Cu thé:



- Tai don khang cdo yéu cau dé nghi budc Cong ty P2 phai tra tién phat vi
pham do cham ban giao can hd theo quy dinh tai Hop dong 1a 0,05%/ngay, tuong
duong 18,25%/mam trén tong sd tién ong D da dong cho Cong ty P2 Ila
6.078.667. OOOd Nay Ong Huynh Tri D chi yéu ciu tra tién phat vi pham v&i murc
9%/nam trén tong sb tién ong D da déng cho Cong ty P2 14 6.078.667.000d, theo
mirc dé xuat ciia Cong ty P2 giri cho 6ng D tai thu dién tir ngay 26/3/2019. Thoi
diém tinh tién phat cham ban giao dugc tinh tir ngdy Céng ty P2 phai ban giao cin
ho theo Hop ddng 1a 29/01/2019 dén ngay md phién toa xét xir phiic tham 1a ngay
30/6/2025. Toéng sb tién cham tra COng ty P2 phai thanh toan cho 6ng D la
(6.078.667.000d x 9%/nam) = 3.514.801.830d. Ong D d& nghi can trir s6 tién nay
vao cac dot thanh toan tiép theo cuia 6ng D cho Cong ty P2 theo Hop dong. Cong ty
P2 tiép tuc thanh toan cho 6ng D tién phat vi pham tinh tir ngdy tiép theo ctia ngay
mo phién toa phuc tham 13 ngay 01/7/2025 dén ngay Cong ty P2 giao can ho thuc té
cho 6ng D.

- V& yéu cau phan t cta bi don Cong ty P2, dng Huynh Tri D khang cao dé
nghi dinh chi yéu cau phan t6 cua Cong ty P2, nay 6ng D thay doi dé nghi khong
chap nhén yéu cau phan t6 ctia Cong ty P2.

- Bi don Cong ty P2 dé nghi HDXX khong chdp nhan ndi dung khang céo cia
nguyén don, giit nguyén Béan an so tham.

Pai dién hop phép cta bi don Cong ty P2 khong théng nhat véi ndi dung
khang cdo cta nguyén don 6ng Huynh Tri D, dé nghi HDXX khong chap nhan
khang céo ctia nguyén don, giit nguyén Ban an so tham.

* Dai dién Vién Kiém sdt nhan déan thanh phé Pa Néang phdt biéu y kién:

Vé thii tuc to tung: Nhitng nguoi tién hanh t6 tung va tham gia t6 tung tai cap
phuc tham d3 thuc hién dung, day du quy dinh cta Bo luat TS tung dan sy trong qué
trinh giai quyét vu 4n tai cap phuc tham.

Vé néi dung vy dn: Chap nhan khang céo ciia nguyén don Huynh Tri D, sira
01 phan Béan an dan sy so tham sd 83/2024/DS-ST ngay 21/11/2024 cua Toa an
nhan dan quan Son Tra, thanh phd Pa Néng theo huéng nhu sau:

- Budc Cong ty P2 thanh toan cho 6ng D tién 13i 9%/nam trén tong sb tién ong
D da déng cho Cong ty P2 1a 6.078.667.000d, thoi gian tinh tir ngay 29/01/2019 dén
ngay md phién toa xét xir phuc tham ngay 30/6/2025 (c6 trir thoi gian bi anh hudng
dich Covid 19 1a 21 thang, tir thang 04/2019 dén thang 12/2021). Sé tién phat hop
ddng ma Cong ty Co phan P2 phai thanh toan cho ong Huynh Tri D sé& khau trir vao
cac dot thanh toan tiép (dot 4 va dot 5) theo thoa thuan tai hop dong.

- Khong chap nhan yéu cau phan té cta bi don vé viéc budc 6ng Huynh Tri D
phai thanh toan dot 04 va dot 5 ctia hop dong véi sb tién 1.736.762.0004.
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An phi dan sy so thim dugc xac dinh lai theo quyét dinh ctia Ban an phuc
tham.

NHAN PINH CUA TOA AN:

[1] V& thi tuc t6 tung.

[1.1] V& thoi han, ndi dung khang cdo cua cac duong su: Nguyén don ong
Huynh Tri D c6 don khang céo vao ngay 25 thang 11 nam 2024 d6i véi Ban an dan
su so tham sb: 83/2024/DS-ST ngay 21 thang 11 nim 2025 ciia Toa 4n nhan dan
quan Son Tra, thanh phé Pa Nang. V& thoi han va ndi dung khang cdo cta bi don
ding theo quy dinh tai cac biéu 271,272, 273 Bo luat T6 tung dan su va da nop tién
tam tng an phi phuc tham theo quy dinh tai biéu 276 Bo luat T tung dan sy nén
duoc thy 1y giai quyét theo trinh tu phuc tham.

[1.2] Vé thay d6i mot phan noi dung khang céo: Tai don khang cdo yéu cau
dé nghi budc COng ty P2 phai tra tién phat vi pham do cham ban giao cin ho theo
quy dinh tai Hop dong theo mirc 1ai suét 1a 0,05%/ngay, twong duong 18,25%/nam
trén tong so6 tién 6ng D da thanh toan cho Cong ty P2 la 6.078.667.000d. Tai phien
toa phuc tham, ong Huynh Tri D va nguoi dai dlen hop phap cho 6ng D chi yéu cau
tra tién phat vi pham v6i mic 9%/nam trén tong so tién 6ng D dd dong cho Cong ty
P2 14 6.078.667.000d. Thoi diém tinh tién phat chim ban giao duoc tinh tir ngay
Cong ty P2 phai ban giao can ho theo Hop dong 14 29/01/2019 dén ngdy md phién
tdoa xét xir phuc tham 1a ngay 30/6/2025. Tong s6 tién cham tra Cong ty P2 phai
thanh toan cho dng D la (6.078.667.000d x 9%/nam x 2.345 ngay (06 nam 05 thang
02 ngay)) = 3.514.801.830d. Pong thoi, vé yéu cau phan t6 cua bi don Cong ty P2
vé viéc budc dng Huynh Tri D phai thanh toan cho Cong ty P2 dén 90% gi4 tri hop
ddng (chwa bao gdbm VAT) 1a 1.736.762.000 dong. Ong D khang céo dé nghi dinh
chi yéu cau phan to cua bi don. Tai phién toa phuc tham 6ng D thay d6i, dé nghi
HPXX phéac thim khong chdp nhan yéu ciu phan t6 cua bi don Cong ty P2. Viéc
thay d6i mot phan ndi dung khang cdo ciia 6ng Huynh Tri D tai phién toa phuc tham
1a ty nguyén, khéng vuot qua pham vi khang cao ban dau theo quy dinh tai khoan 3
Diéu 284 Bo luat T6 tung dén su.

[2] Xét khang c4o cia nguyén don — 6ng Huynh Tri D.

[2.1] Xét tinh hgp phap cua can hd dua vao kinh doanh:

Chu dau tu 1a Cong ty C6 phan P2 duoc S& ké hoach dau tu thanh phd D cip
Gidy chimg nhan ding ky doanh nghiép s6 0401622745. Can ho ma Céng ty P2
thuc hién mua ban thudc du an TO6 H - S 1a cong trinh xay dung trén dién tich dat da
dugc Uy ban nhan dan thanh phé B cap Giay chimg nhan quyén st dung dat s6 AO
767849 va sb P499610 ngay 30/11/2015, c6 day da ho so duoc Uy ban nhan dan
thanh phd P phé duyét theo Quyét dinh dau tu s6: 3989/QD-UBND ngay 11/9/2018,
duoc S¢ Xay dung thanh phé B cdp Gidy phép xay dung sb: 393/GPXD ngay
20/9/2019, c6 bién ban nghiém thu d& hoan thanh xong phan moéng. Nhu vy, can ho
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dugc cac bén mua ban da dam bao diéu kién dua vao kinh doanh theo quy dinh tai
Piéu 55 ctia Luat kinh doanh bat dong san.

[2.2] Qué trinh giai quyét vu 4n tai cdp so tham, nguyén don 6ng Huynh Tri D
cung cdp ban chinh Hop ddng mua ban can ho (Sé:..../.../HDMBCH-ADPN) Mi
cin ho: SLD-27-16 (khéng ghi so/ndm), Cong ty P2 cung cip ban Hop dong sé:
2401/2018/HPMBCH-ADBDN, ca hai ban Hop dong déu ky ngay 14/3/2018 giita
Cong ty CP P2 va Khach hang (6ng) Huynh Tri D, nhung ¢6 ndi dung khac nhau tai
diém a khoan 3.3 Piéu 3 (V& thoi han thanh toan) va khoan 8.2 Diéu 8 (vé Ngay ban
giao du kién). Tai phién toa so tham, 6ng D va dai dién hop phap cia Cong ty P2
thira nhan, ban hop dong do Cong ty P2 cung cép bi sai vé ty 1& thanh toan, cu thé 1a
ty 1& thanh toan 1én dén 110%, khong phu hop v6i Thong bao sb : 168/ATPN-PC
ngay 18/12/2017 cta Cong ty P2 gui cho 6ng Huynh Tri D trudc khi ky két hop
dong. Do d6, hai bén diéu chinh lai Hop d6ng méi la ban Hop dong mua ban cin ho
(S6:..../.../HPMBCH-ADDN) M3 cin ho: SLD-27-16 ky ngay 14/3/2018, do 6ng
D cung cap, dy 1a ban Hop dong chinh thic sau khi da duoc hai bén diéu chinh,
thue hién (goi tat 13 Hop dong). Hop dong va cac Phu luc hop dong dugc 6ng D va
Cong ty P2 ky két bang van ban, ndi dung céc diéu khoan trong hop dong khong trai
phép luat, dao dirc xa hoi, cac chu thé giao két hop dong c6 day du ning lyc trach
nhiém dan su, viéc ky két hop dong 1a hoan toan tu nguyén, hinh thic va noi dung
hop dong phu hop véi quy dinh tai cac Piéu 17, 18 Luat kinh doanh bat dong san,
cac dicu 117, 398, 401, 403 va 430 B luat Dan sy. Do d6, Ban 4n so thdm x4c dinh
Hop ddng mua ban can ho do 6ng D cung cap €6 c6 gia tri phap 1y 1am phat sinh
quyén va nghia vu cta cac bén theo Hop ddng 1a ¢ can ct. DPbi véi ban Hop dong
s6 2401/2018/HPMBCH-ADDN ngay 14/03/2018 do Cong ty P2 cung cip khong
c6 gia tri, do d6, vé thoi han thanh toan Cong ty P2 néu tai diém a khoan 3.3 Piéu 3
Hop dong s6 2401/2018/HPMBCH-ADDN 1a khong c6 co s¢ chap nhan.

[2.3] Piéu 3 ctua Hop ddng mua ban cin ho (So:..../.../HPMBCH-ADDN)
Mai can ho: SLD-27-16 ky ngay 14/3/2018 (Hop dong) quy dinh vé gia ban cin ho,
phuong thurc thanh toan va thoi han thanh toan.

~ [2.3.1] Gia ban can ho 1a 9.710.270.000 dong, bao gom gia trj tien sir dung

dat: 8.683.810.000 dong, thué gia tri gia tang: 852.780.000 dong, kinh phi bao tri
phan so hitu chung ciia Khu can ho bang 2% gia ban can ho: 173.680.000 dong
(khoan 3.1 Diéu 3).

[2.3.2] Thoi han thanh toan quy dinh tai diém a, khoan 3.3 Diéu 3:

Ky thanh | Thoi han thanh toan/ tién Lity ké s0 tién phai Ghi chd
toan do xay dung thanh toan
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(VND)
Dot 1 Ngay khi thoa thuan dat | 30% gia tri can ho (da bao | Chua c6 VAT
cocC gom sd tién dit chd (néu | va phi bao tri
co)
Dot 2 Xong tho tang 35 va ngay | 30% gia tri can ho (Chua
khi ky hop dong mua ban | c6 VAT va phi béo tri)
(du kién truéc ngay
25/12/2017)
Dot 3 Xong phan thé va catnoc | 10% gia tri can ho (Chua
toa nha D; Du kién trudc | ¢c6 VAT va phi bao tri)
ngay 05/02/2018
Dot 4 Duy kién 15/4/2018 20% gia tri cdn ho (Chua | Theo  théng
co VAT va phi bao tri) | bdo ban giao
Dot 5 Duy kién 15/7/2018 5% gia tri can ho + 2% | cia Cha dau
gia tri can ho (kinh phi | tw
bao tri) + VAT cua toan
b0 gia ban can ho
bot 6 Thong bao thi tuc cip gidy | 5% gia tri can ho (Chua
chirng nhan (Theo quy dinh | c6 VAT va phi bao tri)
ctia phéap luat vé Condotel)

[2.3.3] Vé thoi han thanh to4n tién mua cin tir Dot 1 dén Dot 3 Hop dong
quy dinh, du kién truéc ngay 05/02/2018, 6ng Huynh Tri D phai thanh toan 70% gia
tri Hop dong (Chwa c¢é VAT va phi bdo tri). Thuc té, 6ng D di thanh toan
200.000.000 dong ngay 19/05/2017 theo Uy nhiém chi cia Ngan hang B1, (Cong ty
P2 co Gid'y xac nhan ngay 24/5/2017, noi dung thanh toan: Nop tien dat coc lan
01); Ngay 27/6/2017 6ng D ndp tiép sb tién 2.405.143.000 dong (Cong ty P2 c6
Gidy xdc nhédn ngay 24/5/2017, ghi ndi dung thanh todn la: Nép tién ddt coc 30%
can hé SLD-27-16); Ngay 29/03/2018 6ng D nop tiép sb tién 3.473.524.000 dong
(Cong ty P2 ¢6 Gidy xdc nhdn ghi néi dung thanh toan la: Thanh todn dén 70% cdn
hé SLD-27-16). Nhu vay, ong D da thanh toan dén 70% gia tri can ho (chua co VAT
va phi bdo tri), twong ung voi Pot 1, Dot 2 va Dot 3 (téng cong 6.078.667.000
dong) theo dung quy dinh vé thoi han thanh toan tai diém a, khoan 3.3 Diéu 3 cua
Hop dong.

Cong ty P2 cho rang so tién 6.078.667.000 dong 6ng Huynh Tri D di thanh
toan néu tinh ca thué gia tri gia ting thi chua di 70% cia gia tri hop dong nén khong
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du diéu kién dé phat hop dong theo thoa thuan. Theo quy dinh tai diém a khoan 3.3
Piéu 3 cua Hop déng thi hai bén thoa thuan gia tri can hd theo cac dot thanh toan tu
Dot 1 dén Dot 4 1a chua c6 VAT va phi bao tri. Tong sb tién 6.078.667.000 dong 1a
70% gia tri can hd ong D thanh toan tor D dén Pot 3, chua c6 VAT va phi bao tri
theo quy dinh ctia Hop dong. Do d6, Cong ty P2 cong ca thué VAT vao dé cho rang
6ng D m&i thanh toan dugc 63,74% gia tri Hop dong 1a khong dung véi quy dinh
ciia Hop dong va chinh Gidy xac nhan ngay 29/03/2018 cua Cong ty P2 giri cho 6ng
D xac nhan ndi dung thanh toan 1a: Thanh toan dén 70% can ho SLD-27-16.
[2.3.4] Vé thoi han thanh toan Dot 4 va Dot 5 Hop dong quy dinh.

Dot 4, dy kién ngay 15/4/2018, thanh toan 20% gia tri can hd (Chua co VAT
va phi bao tri). Dot 5, du kién ngay 15/4/2018, thanh toan 5% gia tri can hd + 2%
gia tri can ho (kinh phi bdo tri) + VAT cua toan bd gia ban can ho. Tai phan ghi cha
Hop d6ng quy dinh, thoi han thanh toan Dot 4 va Dot 5 (thanh todn dén 95% da bao
gom VAT ciia todan b gid ban can hé va kinh phi bdo tri phan sé hitu chung khu
can hé 14 2% gid tri cin hé) 1a theo Thong bao ban giao ciia Chi dau tw. Theo
Hop dong quy dinh cling nhu thira nhan cua dai dién hop phap Cong ty P2 tai phién
tdoa phiic tham, Thong bao ban giao ciia Chu dau tu chinh 1a Thong Bao Ban Giao
Can Ho cua Chu dau tu (Cong ty P2) theo quy dinh tai khoan 8.3 Piéu 8 va Phu luc
6 ctia Hop dong mua ban can ho.

[2.3.5] Khoan 8.3 Diéu 8 cia Hop dong quy dinh: “Trudc ngdy ban giao
thuc té Cin H¢ la 10 ngay, Bén Bdn sé giri van ban théng bdo cho Bén Mua vé thoi
gian, dia diém va thii tuc nhdn ban giao Can HI (goi la Thong B4o Ban Giao C),
trong thong bdo ciing sé ghi ro:

a. Viéc ban giao Can Ho sé chi duoc thyc hién sau khi Bén Mua hoan tat va
thanh todn ddy di tién dg thanh todn gid ban can hé quy dinh tai Piéu 3 ciia Hop
dong (tic la khi Bén Bdn dd nhan di 95% gid can hé dd bao gom VAT cing toan bé
thué GTGT cua 5% gid Can H{ con lai va Kinh phi bdo tri phdn sé hitu chung khu
can ho theo quy dinh) .

b. Khodn tién trd khi ban giao, bao gom:
(i) Kinh phi bao tri theo quy dinh cua phap ludt.

(i) Tdt cd cdc khodn tién dén han khdc ma Bén Mua phdi thanh todn cho Bén
Bdn theo Hop dong nay (néu c6) tinh dén Ngdy Ban Giao Duw Kién hodc Ngday Ban
Giao Thuc Té, tity tirng truong hop.
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(i) Cdc khoan tién ldi phat sinh do chdm thanh todn (néu c6) theo quy dinh
tai diém a Piéu 3.3 ciia Hop dong nay.

Theo quy dinh tai diém a khoan 3.3 Diéu 3 va diém a, b khoan 8.3 Diéu 8 néu
trén, khi nao Cong ty P2 gtri Théng Bdo Ban Giao Can H¢ thi 6ng Huynh Tri D
mai phai thuc hién nghia vu thanh toan Dot 4 va Dot 5 (thanh toan dén 95% da bao
gom VAT ciia toan bg gid ban can hé va Kinh phi bdo tri phan sé hiru chung khu
can ho 1a 2% gid tri can hg). Néu 6ng D khong thanh toan Dot 4 va Pot 5 sau khi
nhan duoc Thong Bdo Ban Giao Can HQ thi mo1 vi pham nghia vu thanh toan. Ong
D phai hoan thanh vi¢c thanh toan tién Dot 4 va Pot 5, thi méi duge nhan ban giao
Cian Ho trén thyc té. Thoa thuan cua hai bén tai Hop dong 1a phu hop véi khoan 1
Piéu 57 Luat kinh doanh bat dong san nim 2014 quy dinh vé thanh toan trong mua
ban, thué mua bat dong san hinh thanh trong twong lai: Viéc thanh todn trong mua
ban, thué mua bat dong san hinh thanh trong tuwong lai dwoc thyuc hién nhiéu lan,
lan ddu khéong qud 30% gid tri hop dong, nhitng lan tiép theo phai phit hop vdi tién
dé xdy dung bdt déng san nhung tong so khong qud 70% gid tri hop dong khi chwa
ban giao nha, cong trinh xdy dung cho khdach hang; truong hop bén ban, bén cho
thué mua la doanh nghiép c¢é von ddau tw nwée ngodi thi tong sé khong qua 50% gid
tri hop dong.

Truong hop bén mua, bén thué mua chua dwoc cdp Gidy chirng nhdn quyén
swr dung dat, quyén s¢ hitu nha & va tai san khdc gan lién véi dat thi bén béan, bén
cho thué mua khéng dwoc thu qud 95% gid tri hop dong; gid tri con lai ciia hop
dong dwoc thanh todn khi co quan nhd nude cé tham quyén da cap Gidy chimg
nhdn quyén sir dung ddt, quyén sé hitu nha & va tai san khéc gan lién véi ddt cho
bén mua, bén thué mua”.

[2.3.6] Tai phién toa phuc thim, ngdy 30/6/2025, HDXX phuc tham di tién
hanh xem xét tham dinh tai chd Can Ho c6 tranh chép thi thay: Hién nay Can Ho da
hoan thanh, trang thiét bi noi that di duoc lap dat day dua, chi con thiéu mot sb vat
liéu nhu: 03 dién thoat dé ban, mot dén trang tri sofa, 02 dém ¢ hai phong ngu, 04
dén dau guong. COng ty P2 cung cip Gidy chimg nhan du diéu kién vé an ninh, trt
tur s6: 683/GCN ngay 21/5/2025 cta Phong Céanh sat Quan 1y hanh chinh vé Trét tu
x4 hoi Cong an T3 va Vin ban s6: 3969/NT-PCCC ngay 31/12/2024 cia Cuc C3 va
CNCH B6 C4 vé viéc chap thuan nghiém thu vé phong chay chira chay d6i véi hang
muc cong trinh Phan ngdm va Khéi D thuéc Dy an T6 hop Anh Duong — Soleil cia
Chu dau tu: Cong ty P2. Tuy nhién, dén thoi diém ngay 30/6/2025 Cong ty P2 vin
chua 6 van ban chip thuan két qua nghiém thu cong trinh dwa vao sir dung cua co
quan c6 thim quyén (theo dai dién Cong ty P2, B6 X di kiém tra nhung chua ban
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hanh van ban chap thuan). Vi vay, dén thoi diém xét xa phuc tham Can Ho SLD-27-
16 theo Hop dong hai bén ky két van chua du diéu kién dé ban giao dua vao str dung
theo quy dinh cta phap luit. Pai dién hop phap ciia Cong ty P2 thira nhan cho dén
thoi diém xét xir phuc tham, Cong ty P2 chua c6 Thong Bao Ban Giao Can Ho giri
cho 6ng D. Do do, khang cao 6ng D xac dinh 6ng khong vi pham thoi han thanh
toan tién Dot 4 va D 5 theo quy dinh tai diém a khoan 3.3 Diéu 3 cua Hop dong va
theo quy dinh tai khoan 1 Piéu 57 Luat kinh doanh bat dong san nam 2014 14 c¢6 cin
cu.

[2.3.7] Cong ty P2 cho rang, theo quy dinh tai diém ¢ khoan 3.2 Piéu 3 Hop
ddng quy dinh: Trede moi dot thanh todn, Bén Bdan sé giri théng bdo thanh todn sé
tién phai ndp cho Bén Mua. Tuy nhién, tai diém a khoan 6.2 Diéu 6 quy dinh vé
nghia vu cia Bén Mua can ho: Thanh todn day di va diing han sé tién mua Cén ho
va kinh phi bdo tri phan sé hitu chung 2% theo théa thudn tai Piéu 3 ciia Hop dong
nay khéng phu thudc vao viéc ¢é hay khéng cé théng bdo thanh todn tién mua cin
h¢ cia Bén Bdn. Do d6, 6ng Huynh Tri D da vi pham nghia vu thanh toan theo
diém a khoan 3.3 Piéu 3 Hop dong. Trinh bay ciia Cong ty P2 1a khong c6 co so.
Boi 18, diém ¢ khoan 3.2 Piéu 3 va diém a khoan 6.2 Diéu 6 ciia Hop dong quy dinh
vé viéc Cong ty P2 giti théng bdo thanh todn sé tién phdi nép, con quy dinh tai diém
a khoan 3.3 Diéu 3 va diém a, b khoan 8.3 Piéu 8 Hop dong nhu néu trén d6i véi
thoi han thanh toan Dot 4 va Dot 5 1a khi Cong ty P2 phai giri Thong Bao Ban Giao
Can Hé cho 6ng D. Ngoai ra, dé thanh toan Dot 4 va Dot 5 (thanh todn dén 95% da
bao gom VAT cia toan bé gia ban cin hé va Kinh phi béo tri phan sé hitu chung
khu can h¢ la 2% gid tri can hg) khi Cong ty P2 chua ban giao Can ho cho 6ng D la
khong ding quy dinh tai khoan 1 Piéu 57 Luat kinh doanh bat dong san nim 2014
nhu néu trén. Do d6, khang cao dng D cho rang, ké ca néu ap dung diém a khoan 6.2
Diéu 6, tirc khong can thong bao thanh toan tién, thi nghia vu thanh toan Bot 4 va
Dot 5 cua 6ng D cling chi phat sinh khi ¢c6 Théng Bdo Ban Giao Can H$ cta chu
dau tu. Pén nay, Cong ty P2 chua c6 Théng Bdo Ban Giao Can HJ, nén chua phat
sinh nghia vu thanh toan ctia 6ng D dbi v6i Dot 4 va Pot 5 14 ¢6 can ci.

[2.3.8] V& thoi han ban giao Can ho theo quy dinh tai Hop dong. Theo quy dinh
tai diém e khoan 5.2 Piéu 5 va khoan 8.2 Piéu 8: Cong ty P2 c6 nghia vu ban giao
can ho va cac gidy to phap 1y ¢o lién quan dén cin ho cho éng Huynh Tri D dy kién
vao Quy 3/2018 (goi 1a “Ngay ban giao duy kién”). Viéc ban giao can ho thuc té c6
thé sém hon hodc mudn hon so voi ngay ban giao du kién, nhung s& khong som
hozc cham qua 120 (mdt trim hai muoi) ngay ké tir ngdy ban giao dy kién. Nhu vay,
"Ngay ban giao dy kién” cham nhat 13 ngay 30/9/2018 va ngay ban giao cin ho thuc
té khong duoc cham hon ngay 28/01/2019. Tinh tir ngay 29/01/2019 1a ngay Coéng
ty P2 d4 vi pham nghia vy ban giao Can Ho cho 6ng D theo quy dinh tai Hop dong.
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[2.3.9] Khoan 12.2 Diéu 12 cia Hop dong quy dinh hinh thirc xir 1y vi pham
khi Bén Ban cham tré ban giao Can HO cho Bén Mua nhu sau:

a, Néu Bén Mua da thanh todn gia ban can ho theo tién dé thod thudn trong
Hop dong hodc da khdc phuc vi pham vé nghia vu thanh todn theo théa thudn trong
Hop dong (néu c6) nhung qud thoi han 120 (mdt tram hai muweoi) ngay ké tir ngay
ban giao theo théa thudn tai Piéu 8 ciia hop dong ma Bén Bdan van chua ban giao
can hg cho Bén Mua thi Bén Bdn phdi thanh todn cho Bén Mua khodn tién phat vi
pham véi ldi sudt la 0.05%/ngay (khéng phdy khéng nam phan tram) trén tong sé
tién ma Bén Mua dd thanh todn cho Bén Bdn va dwoc tinh tir ngay thir 121 (mét
tram hai mot) ké tir ngay ban giao du kién dén ngay Bén Bdn ban giao cin h thie
té cho Bén Mua.

b, Néu Bén Ban chdm ban giao cin hé qud 210 (hai tram muwoi) ngay ké tir
ngay ban giao dir kién theo théa thudn tai Piéu 8 cua hop dong thi Bén Mua c6
quyén tiép tuc thwc hién hop dong véi théa thudn bé sung vé thoi diém ban giao
Can Hé méi trong trieong hop nay Bén Mua sé dugc dp dung 1di sudt phat chdm ban
giao ciia Bén Bdn twong tw tai Piéu 12.2.a hodc don phwong cham ditt hop dong
theo théa thudn tai Piéu 15 ciia Hop dong nay.

Nhu d phan tich tai phan [2.3.8] "Ngay ban giao du kién” chdm nhat 1a ngay
30/9/2018 va ngay ban giao Can Ho thyc té khéng dugce cham hon ngay 28/01/2019.
Tinh tr ngay 29/01/2019 1a ngay Cong ty P2 da vi pham nghia vu ban giao Can Ho
cho 6ng D theo quy dinh tai Hop dong. Do d6, 6ng Huynh Tri D khoi kién yéu cau
Toa an budc COng ty P2 phai thanh toan cho ong khoan tién phat vi pham hop dong
v6i 1ai suat 0.05%/ngay (18,25%/nam) trén tong sé tién ma ong D da thanh toan 1a
6.078.667.000 ddng tinh tir ngay 29/01/2019 cho dén ngay Cong ty P2 thuc té ban
giao can ho 1a phu hop véi thoa thuan cua hai bén tai Hop dong. Tai phién toa phiic
tham, 6ng D, nguoi dai dién hop phap ctia ong D xin thay doi d6i véi murc 13i suat
yéu cau phat vi pham, cu thé: chi yéu cau Cong ty P2 phai thanh toan khoan tién
phat vi pham voi 13i sudt 1a 9%/nam trén so tién ong D da thanh toan 6.078.667.000
dong, nhu dé xuat cia Cong ty P2 An Thinh gui cho 6ng D tai thu dién tir ngay
26/3/2019, thoi diém tinh phat vi pham 1a ngay 29/01/2019 dén ngay xét xir phtic
tham 30/6/2025 1a (6.078.667.000 dong x 2.345 ngay (06 nim 05 thang 02 ngay) x
9%/nam = 3.514.801.830 ddng. Viéc thay ddi mirc 13i suit thanh toan tién phat vi
pham 1a sy tu nguyén cua ong D, mirc 13i suat 9%/nam 1a it hon so voi quy dinh
phat vi pham tai Hop dong va yéu cau khai kién, khang cdo va c6 lgi cho bi don
Cong ty P2, do d6 HPXX chip nhan. Tuy nhién, trong thoi gian Cong ty P2 thuc
hién hop dong tir thang 4/2020 dén thang 12/2021 1a 21 thang (640 ngay) la thoi
gian bi anh hudéng cua dai dich COVID - 19, 1a sy kién bat kha khang, nén khong
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chap nhan yéu cau thanh toan tién phat vi pham cta 6ng D ddi vdi Cong ty P2 trong
thoi gian nay, tuong Gmg voi sb tién 1a: 6.078.667.000d x 21 thang (640 ngay) x
9%/nam = 959.263.614 dong. Nhu vdy, téng sb tién phat vi pham hop dong Cong ty
P2 phai thanh todn cho 6ng D 14 (3.514.801.830d - 959.263.6144d) = 2.555.538.216
ddng (1am tron 13 2.555.538.200 dong). Cong ty P2 con phai tiép tuc thanh toan tién
phat vi pham tir ngdy 01/7/2025 dén ngay Cong ty P2 thuc té cho ong D.

[2.3.10] V& yéu cau dé nghi khau trir s6 tién phat hop dong ma Cong ty P2 phai
thanh toén cho 6ng D vao cac dot thanh toan tiép theo cua 6ng D cho Coéng ty P2.
Xét, theo thoa thuan tai Hop dé)ng thi 6ng D con phai thanh todn Dot 4, Dot 5 va
Pot 6 cho Cong ty P2 sau khi c6 Thong Bao Ban Giao Can Ho ctia Cong ty P2 theo
quy dinh tai khoan 8.3 Piéu 8 va Phu luc 6 ctia Hop dong. Do do, yéu cau ctia 6ng D
dé nghi khéu trir s6 tién phat hop déng ma Céng ty P2 phai thanh toan cho éng D
vao cac dot thanh toan tiép theo cua dng D cho Cong ty P2 1a phu hop can chap
nhan.

[2.3.11] Vé yéu cau phan t6 ciia Cong ty P2: Cong ty P2 ¢ yéu cau phan t6
cho rang 6ng Huynh Tri D vi pham nghia vu thanh toan theo Hop dong, yéu cau 6ng
D c¢6 nghia vu thanh toan Pot 4 va D 5. Tuy nhién, nhu HDXX d3 nhan dinh trén,
Cong ty P2 chua c6 Thong Bao Ban Giao Can Ho cho ong D theo quy dinh tai Hop
dong, Can H1 chua du diéu kién dé ban giao, chua du diéu kién thanh toan qua 70%
gia tri can ho theo quy dinh tai khoan 1 Diéu 57 Luat kinh doanh bat dong san 2014;
Va 6ng D khdi kién budc Cong ty P2 phat vi pham hop déng do chdm ban giao Can
H6 1a ¢6 can cir nhu phan tich trén. Ban an so thim chip nhan yéu cau phan td cia
Cong ty P2 1a khong c6 cin cir. Do d6, khang cdo cua ong D ddi vé viéc khong chip
nhan yéu cau phan t6 ctiia Cong ty P2 1a c¢6 co so chap nhép.

[3] T nhitng phan tich nhan dinh trén, HDXX chap nhén ¥ kién cua dai dién
VKSND thanh phd Pa Ning tai phién toa; chap nhian mot phan khang cdo cia
nguyén don ong Huynh Tri D, khong chap nhan y kién ciia dai dién hop phap Cong
ty P2; Stra mot phan Ban an so tham theo huéng: Chap nhan mot phan yéu cau khai
kién cta nguyén don vé viéc budc COng ty P2 phai thanh toan khoan tién phat vi
pham do cham ban giao can ho, véi 13i suat 1a 9%/nam, tinh tir ngdy 29/01/2019 dén
ngdy xét xtr phuc tham 30/6/2025 (co trir di thoi gian bi anh hudng cua dai dich
COVID - 19, 1a 21 thang), véi sd tién 1a 2.555.538.200 dong. Cong ty P2 con phai
tiép tuc thanh todn tién phat vi pham voi 131 suat 9%/nam trén s tién ong D da
thanh todn 6.078.667.000 dong, tinh tir ngay 01/7/2025 dén ngay Cong ty P2 thuc té
cho dng D. Sé tién Cong ty P2 phai thanh toan cho 6ng D duoc can trir vao cac dot
thanh toan tiép theo cua 6ng D cho Cong ty P2 theo Hop dong; Khong chap nhan
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mot phan yéu cau khai kién ctia 6ng Huynh Tri D véi s6 tién 13 959.263.614 dong;
Khéng chip nhan phan t6 cua P2 vé viéc Budc 6ng Huynh Tri D phai thanh toan
cho Coéng ty c6 phan P2 dén 90% gia tri hop dong (chwa bao gébm VAT) la
1.736.762.000 dong.

[4] V& 4n phi:

[4.1] An phi dan su so thim:

Cong ty cd phan P2 phai chiu an phi so tham ddi véi s6 tién phai thanh toan
cho 6ng Huynh Tri D 1a 83.110.764 dong va sb tién phan t6 khong duoc chip nhin
1a 64.102.860 dong. Tong cong la 147.213.624 dong.

Ong Huynh Tri D phai chiu an phi so thAm d6i véi sb tién khong dugc chap
nhan 13 40.777.908 dong.

[42] An phi phuc thdm. Cin ct khoan 1 Piéu 29 Nghi quyét sé:
326/2016/NQ- UBTVQH14 ngay 30/12/2016 ciia Uy ban Thudng vu Qubc hoi, ng
Huynh Tri D khong phai chiu 4n phi phiic tham 13 300.000 dong do khang cio dugc
chap nhan mot phan.

Vi cac /é trén,

QUYET PINH:

Cin ctr: Khoan 2 Biéu 308 B9 luat té tung dan su;

Chép nhan mot phan khang co cta nguyén don 6ng Huynh Tri D.

Stra mot phan Ban an dan sy so tham sb: 83/2024/DS-ST ngay 21 thang 11
nam 2025 ciia Toa 4n nhan dan quan Son Tra, thanh phd Pa Ning (nay 1a Toa 4n
nhan dan Khu vuc 2 — Pa Nang).

Cancu:

- Khoén 3 Diéu 26, diém a khoan 1 Diéu 35, diém a khoan 1 Diéu 39, Dicu
157, 158, khoan 2 Diéu 244 ctia Bo luat T tung dan su;

- Cac Piéu 116, 117, 119, 418 va 430 cta Bo luat Dén sy;

- Diéu 123 Luat Nha ¢; Cac Diéu 16, 17, 18, 55, 57 Luat kinh doanh bt
dong san 2014;

- Nghi quyét 326/2016/UBTVQH14 ngay 30 thang 12 nim 2016 caa Uy ban
thuong vu Quéc hoi quy dinh vé mirc thu, mién, giam, thu, ndp, quan 1y va st dung
an phi, 1¢ phi Toa an.

Tuyén xu:

1. Chap nhan mot phan yéu cau khoi kién ctia 6ng Huynh Tri D ddi v6i Cong
ty C6 phan P2 vé viéc budc Cong ty Co phan P2 phai tra cho 6ng Huynh Tri D tién
phat vi pham hop déng do cham ban giao Can H9, tinh tir ngay 29/01/2019 dén ngay
30/6/2025 (trir thoi gian tir thang 4/2020 dén thang 12/2021) 1a: 2.555.538.200 dong
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(Hai ti, ndm trim ndm muoi ldm triéu, ndm trim ba muoi tAm ngan, hai trim dong).
Cong ty Co phan P2 con phai tiép tuc thanh toan tién phat vi pham véi 13i suat
9%/nam trén s6 tién ong D d thanh toan 6.078.667.000 dong, tir ngay 01/7/2025
dén ngay Cong ty P2 thuc té cho 6ng D.

S tién Cong ty C6 phan P2 phai thanh toan cho 6ng Huynh Tri D dugc cin
trir vao cac dot thanh toan tiép theo ctia 6ng Huynh Tri D cho Céng ty C6 phan P2
theo Hop dong mua ban can ho (Sé:..../.../HPMBCH-ADDN) M cin ho: SLD-
27-16 ky ngay 14/3/2018 gitta 6ng Huynh Tri D va Cong ty C6 phan P2.

2. Khong chip nhan mot phan yéu cau khoi kién ciia 6ng Huynh Tri D d6i véi
Cong ty C6 phan P2 vé viéc budc Cong ty Co phan P2 phai tra cho 6ng Huynh Tri D
tién phat vi pham hop dong do cham ban giao Can Ho trong thoi gian bi anh hudng
cta dai dich COVID - 19, 1a 21 thang (i thang 4/2020 dén thing 12/2021) véi sd
tién 12 959.263.614 dong (C1 tram ndm muoi chin triéu, hai trim sau muoi ba ngan,
sau trim mudi bon dong).

3. Khéng nhén yéu ciu phan t6 caa Cong ty C6 phan P2 ddi véi ong Huynh
Tri D. Budc ong Huynh Tri D phai thanh toan cho Cong ty Co phan P2 dén 90% gia
tri Hop dong (chua bao gdm VAT) 13 1.736.762.000 ddng (Mot ti, bay traim ba muoi
sdu triéu, bay trim sau muoi hai ngan dong).

4. Pinh chi xét xr mdt phan yéu cau phan t6 cia Cong ty C6 phan P2 do da
rit mot phan yéu cau phan té di voi s tién 767.502.000 dong (Bay trim sau muoi
bay triéu, nam tram 1¢ hai ngan dong).

5. V& an phi.

5.1. An phi déan sy so tham:

- Cong ty CH phan P2 phai chiu an phi dan su so tham 13 147.213.624 ddng
(Mot tram bon muoi bay triéu, hai trim mudi ba ngan, sau trim hai muoi bén dong),
duoc trir vao sd tién tam Gng an phi dd ndp tai bién lai thu sé 0002819 ngay
12/8/2024 14 41.042.640 dong (Bon muoi mét triéu, khong trim bén muoi hai ngan,
sau traim bon muoi dong) tai Chi cuc thi hanh an dan su quan Son Tra (nay 1a Phong
Thi hanh 4n an dan sy Khu vuc 2 — Pa Ning), thanh phd Pa Ning. Con phai ndp sd
tién 13 106.170.984 dong (Mot tram 1é sau triéu, mot trim bay muoi ngan, chin trim
tam muoi bon dong).

- Ong Huynh Tri D phai chju an phi so tham 1a 40.777.908 dong (Bon muoi
tri¢u, bay tram bay muoi bay ngan, chin tram I¢ tdm dong), dugc trir vao so tién tam
ung an phi 56.767.313 dong (Nam muoi sau t{iéu, bay trdm sau muoi bay ngan, ba
tram muo1 ba dong) da ndp, theo bién lai thu s6 0001897 ngay 19/3/2024 tai Chi cuc
thi hanh an dan sy quin Son Tra (nay 1a Phong Thi hanh an an dan sy Khu vuc 2 —
Pa Néng), thanh phé Pa Ning. Ong D dugc tra lai s§ tién‘15.989.405 doéng (Muoi
lam triéu, chin trdm tdm muoi chin ngan, bon trdm 1¢ ndm dong).
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5.3. An phi dan sy phuc tham: Ong Huynh Tri D khong phai chiu 4n phi phuc
tham, dugc tra lai 300.000 dong (Ba tram ngan dong) tién tam ung an phi phuc tham
da ndp theo B lai thu s6 0003150 ngay 12/12/2024 cua Chi cuc thi hanh an dan sy
quan Son Tra, thanh phd Pa Ning (nay 1a Phong Thi hanh 4n 4n dan sy Khu vyc 2 —
Pa Nang).

5. Chi phi t6 tung: Chi phi xem xét tham dinh tai chd tai cap so tham 1a
3.000.000 dong va cip phtic tham 1a 3.000.000 dong, 6ng Huynh Tri D tu nguyén
chiu (6ng D da ndp tam ung va da chi phi xong).

6. K& tir ngay ban an, quyét dinh c6 hiéu luc phap luat (d6i véi cac trudng
hop co quan thi ha:mh an c6 quyén chi dong ra quyét dinh thi hélnh an) hoac ké tur
ngay co don yéu cau thi hanh an cta ngu’c‘ﬁ dugc thi hanh an (dc}i voi1 cac khoan ti‘én
phai tra cho nguoi thi hanh 4n) cho dén khi thi hanh 4n xong tat ca cac khoan tién,
hang thang bén phai thi hanh 4n con phai chju khoan tién 1ai cua so tién con phai thi
hanh an theo 1ai suat quy dinh tai Bieu 357, Diéu 468 B0 luat dan sy nam 2015

7. Ban an phiic tham c6 hiéu lyc phap luat ké tir ngay tuyén an.

8. Truong hop ban an dugc thi hanh theo quy dinh tai biéu 2‘Luét thi hanh an
dan sy thi nguoi duge thi hanh 4n, ngudi phai thi hanh 4n c6 quyén thoa thuan thi
hanh 4n, quyén yéu cau thi hanh 4n, ty nguyén thi hanh an hogc cudng ché thi hanh
an theo quy dinh tai Diéu 6,7,9 Luat thi hanh an dan su. Thoi hiéu thi hanh an dugc
thuc hién theo quy dinh tai Diéu 30 Luat thi hanh 4n dan su.

Noi nhén: TM. HOI PONG XET XU PHUC THAM
- Cac duong su; THAM PHAN - CHU TQA PHIEN TOA

- VKSND TP. Pa Nang;

- Chi Cuc THADS quéan Son Tra

(I\iay la Phong THADS Khu vuc 2 — Ba
Nang);

- THADS Tp Da Néng;

- Toa an nhan dan quan Son Tra

(Nay la Toa an nhan dan Khu vuc 2 —Da
Nang);

- Luu ho so vy an.

Cao Van Hiéu
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