TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HA NOI Péc 1ap — Tw do — Hanh phiic

S6: 201/2025/KDTM - PT

Ngay: 19 thang 8 nam 2025

V/v: Tranh chdp Hop dong thi cong

xdy dung.

NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO HA NOI

Thanh phéin Hpi dong xét xir phiic tham géom cé:
- Thdam phdn - Chii toa phién toa: Ba Nguyén Bich Hanh
- Cdc Tham phdn: - Ong Tran Anh Tuan

- Ba Nguyén Thi Phuong Thity

- Thu ky ghi bién ban phién toa : Ong Nguyén Khanh Nam - Thu ky Toa an
nhan dan Thanh phd Ha Noi.

- Pai di¢n Vién kiém sdat nhan dian Thanh phé Ha Ni: Ba Dinh Thi Tuyét
Mai - Kiém sat vién.

Trong ngay 19 thang 8 nam 2025, Toa 4n nhan dan thanh phd Ha Noi xét xur
phiic tham cong khai vu 4n Kinh doanh thuong mai thu 1y s6 36/2025/TLPT-KDTM
ngay 10 thang 02 nam 2025 vé viéc “Tranh chap Hop dong thi cong xdy dung”’. DO
Ban 4n Kinh doanh thwong mai so tham sé 28/2024/KDTM-ST ngay 31/7/2024 cua
Toa 4n nhan dan quan Cau Gidy, thanh phd Ha Noi bi Cong ty TNHH S4 (Bi don)
khang céo. Theo Quyét dinh dua vu an ra xét xtr s6 495/2025/QDPT-KDTM ngay
10/6/2025, Quyét dinh hoan phién toa sb 495/2025/QD — PT ngay 10/6/2025; Quyét
dinh hodn phién toa s6 622/2025/QD — PT ngay 18/7/2025, giira cac duong suy:

- Nguyén don: Cong ty TNHH X.

Gidy chung nhan ding ky doanh nghiép Cong ty Trach nhiém hiru han Mot
thanh vién; Ma s6 doanh nghigp: **********. Pang ky lan dau ngay **/**[****;
Ding ky thay d6i 1an thir ** ngay **/**[****

(Tén Céng ty viét bang tiéng nuéc ngoai: X CONSTRUCTION COMPANY
LIMITED); (Tén céng ty viét tit: X CONSTRUCTION CO., LTD)

Dia chi tru s¢ chinh: Tr:fmg A, tdanha M, s FN, KDT M, phuong C, quan N,
thanh phd Ha Néi.

Nguoi dai dién theo phap luat: Ong C M S - Tong Giam ddc; Ho chiéu nudc
ngoai s§ ¥*F****x* o By N cip ngdy **/**/****; (Sinh nim: 1966; Dia chi thudong
trd: RH, J-D,N -G, S, Han Quéc; Chd & hién tai: Toanha A, V, phuong C, quan N,
thanh phd Ha Nbi, Viét Nam).

Nguoi phién dich: Ba Lé Thi D, sinh nidm 1996; Cin cudc cong dan sb
FhkkFAIIRIIKR A ngdy FR[FX[F*F* Pyia chi thuong tra: Thon H, V, V, Thanh Hoa.

Nguoi dai dién theo uy quyén: Ba Trwong Thi Q, sinh nim 1988; Can cudc
cong dan s§ **xFFFIIFIAR o4 gy *R[EX[Rxx* Pig chi thudng tra: T6 dan phd sb
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C, phuong C, quan N, thanh ph6é Ha Noi). Theo Gidy ty quyén ngay 31/3/2025 cua
Téng Giam dbc Cong ty TNHH X.

Nguoi bao vé quyén va loi ich hop phap: Vin phong luit sw Nguyén Ngoc P
do 6ng Nguyén Ngoc P (Can cudc cong dan s ¥x*+xkksrkkk chn nogy 4k [*xk*)
— Truéng Van phong lam dai dién; Dia chi: S6 A, Puong L, phuong T, quan D, thanh
phd Ha Noi (Nay 1a: S6 A, Puong L, phuong D, thanh phd Ha Noi). Theo Gidy yéu
cau Luat su ngay 31/3/2025 cua Tong Giam ddc Cong ty TNHH X.

(Ong Chung Mun S1; Ngwoi phién dich: Ba Lé Thi D; Pai dién theo ity quyén:
Ba Trwong Thi Q; Ngueoi bio vé quyén loi ich hop phép: Ludt s Neuyén Ngoc D déu
co mat).

- Bi don: Cong ty TNHH S4.

Gidy chimg nhan ding ky doanh nghiép Cong ty Trach nhiém hitu han Mot
thanh vién; M3 s6 doanh nghigp: *********x*. PBang ky lan dau ngay **/**[****;
Ping ky thay do6i 1an thit ** ngaly **/**/[****

(Tén Céng ty viét bang tiéng nuwdc ngodi: S4 ENC VINA COMPANY
LIMITED); (Tén céng ty viét tat: S4 ENC VINA CO., LTD)

Dia chi tru s¢ chinh: Phong 1, téng 2, Toa TTC, phé D, phuong D, quan C,
thanh phd Ha Nbi, Viét Nam.

Pai dién theo phap luat: Ong K D H — Chirc vu: Tong Giam dbc; Ho chiéu
nudc ngoai sd *FFF**xk*x do Bo N cap ngdy **/**/**%*; (Sinh nam 1981; Pia chi
thuong tra: Chung cu J, Toa nha A, Sé H duong D, Thi tran D, Huyén J, Tinh
Chungcheong Bic, Han Quéc; Dia chi lién lac: P, ting B, Toa TTC, phé D, phudng
D, quan C, thanh phd Ha Noi, Viét Nam).

Pai dién theo iy quyén: Vin phong Luit sw Giang T do 6ng Giang Hong T
(Can cudc cong dan sd ****xxkkkrkk cqn nogy *k/+k/+%%%) _ Trydng van phong
lam dai dién; Dia chi: s6 A, D, phuong D, thanh phé Ha Noi1, Viét Nam. Theo Van
ban uy quyén ngay 07/7/2025 ctia Tong giam déc Cong ty S4.

(Ong K D H véing mat; Pai dién theo ity quyén: Van phong Ludt sw Giang T
do 6ng Giang Hong T — Truéng vin phong lam dai dién ¢6 mat).

- Ngwoi cé quyén loi, nghia vu lién quan:

1.Cbng ty TNHH L.

Gidy chimg nhéan ding ky doanh nghiép Cong ty Trach nhiém hitu han H3 tro
1én; M2 s6 doanh nghigp: ***#******: Pang ky 1an dau ngay **/**/****; Pang ky
thay doi 1an thir ** ngdy **/%* /%%

Dia chi tru s¢ chinh: Lo T, duong s6 D, KCN A, x3 A, huyén L, tinh Béng Nai,
Viét Nam.

Dai dién theo phap luat: Ong C K S — Tong Giam ddc; Ho chiéu nudc ngoai
5O F¥rHkE*ERE o BO N cAp ngdy **/**/****. (Sinh nam 1975; Pang ky thuong tri:
H, G-ro, G-si, G1-do, Han Qudc; Dia chi lién lac: Toa K, duong P, phuong M, quan
N, thanh phd Ha Néi, Viét Nam. (Ving mdt)

2. Cong ty TNHH H4;



Gidy chimg nhan dang ky doanh nghiép Cong ty Trach nhiém hitu han Hai
thanh vién tro 1én; M3 sd doanh nghigp: *¥*****k**. Ping ky lan dau ngay
%% kxkk: Pang ky thay doi 1an thir ** ngdy *#*/#% /%%,

DPia chi tru sé chinh: P tﬁng B, Toanha T, phé D, phuong D, quan C, Thanh
phé Ha Noi, Viét Nam.

Pai dién theo phap luat: Ong S H J — Tong Giam ddc; Ho chiéu nudc ngoai s6
Fhxxkkxrk o Bo N cAp ngdy **/**/****; (Sinh nam: 1977; Pia chi thuong tra: 102,
11-5 M-ro 24 -gil, G2-gu, S, Han Quéc; Dia chi lién lac: P, Toa nha C, Toa nha S,
phuong C, quan B, thanh phé Ha Noi, Viét Nam).  (Vang mdt)

* Ngwoi lam chirng: Cong Ty c6 phin G.

Dia chi tru s¢: BT3, s6 E duong L, phuong M, quan H, Thanh phd Ha Noi,
Viét Nam.

Pai dién theo phap luat: Ong Pd Tri D1 - Chu tich Hoi dong quan tri.

(Vang mat)
NOI DUNG VU AN:

* Tai Donkién, cdc Biankhai, qud trinh gidi quyét tai Toa dn cdp so thim,
nguyén don Cong ty TNHH X thong qua nhitng ngwoi dai dién hop phdp theo iy
quyén thong nhdt trinh bay nhw sau:

Cong ty TNHH X1 (Sau day goi tat 1a: “Nguyén don”; “X” hodc “Cong ty X
IL”) d3 thuc hién xong toan bd ndi dung cong viée theo thoa thuan tai Hop dong xay
dung nha xudng s6 0205-LVH véi Cong ty TNHH S4 (Sau day goi tat 1a: “Bi don”;
“Cong ty TNHH S4” hoac “S4”) va Cong trinh nha xuong thudc du an: "L
WAREHOUSE PROJECT" tai dia diém: L6 T, DPUONG SO D, KCN A, x4 A, huyén
L, tinh Pong Nai, Viét Nam di dugc hoan thanh va nghiém thu dua vao sir dung trong
sudt 03 ndm qua. Su hoan thanh dugc chimg minh bang chinh thuc té nhu két qua
xem xét tham dinh tai chd ctia Toa an va boi chinh vin ban xac nhan cia chu dau tu
Cong ty TNHH L va co quan chirc ning c6 thim quyén cia Viét Nam.

Cho dén nay, khi su viéc da rat rd rang nhung Cong ty TNHH S4 van khing khing
cho rang X chua hoan thanh toan bd cic cong viéc cia minh theo thoa thuan céc bén
trong hop déng. Pidu nay 1a ddi tra va thiéu cin cir. Rat rd rang, Nguoi dai dién theo
phap luat cuia Cong ty TNHH L (Chi dau tu) 1a 6ng Choi Won H1, ciing dong thoi 1a
nguoi dai dién theo phap luat cia Cong ty TNHH S4 (Téng thau du an) da ky vao
van ban nghiém thu hoan thanh cong trinh vao ngay 14/5/2020, véi sy tham gia ctuia
don vi tu van giam sat va don vi tu van thiét ké - Cong ty TNHH H5. S4 ciing quy
chup X vi pham chat luong cong trinh. Tuy nhién, X khang dinh cong trinh hoan toan
dap tmg day du cac tiéu chuan vé xay dung va chat lugng cong trinh theo quy dinh
cua phap luat Viét Nam. Viéc S2 vi mot s6 su ¢d xdy nhé chua rd nguyén nhan ma
quy chup X vi pham nghiém trong vé chat luong cong trinh 14 hoan toan thiéu can cir
va gay anh hudng nghiém trong vé uy tin danh dy cua X.

Chét luong cong trinh khi S4 tiép nhéan di duogc kiém tra va xac nhan dat chit luong
tir chinh chu dau tu, don vi tu van giam sat va don vi tu van thiét ké. Qua trinh tiép
nhan ban dau ciing khong c6 bat ky ddu hiéu hu hong 16n nao xay ra. Cho dén khi S2
tiép nhan, dua vao van hanh va co6 yéu cau stra chita. X khong tron tranh trach nhiém
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va ludn sin sang khic phuc stra chita cic hu hong, sai s6t néu nhu cic van dé hong
thudc vé 16i ctia X. Khi chua rd nguyén nhan dan dén sy cd, Sam | van rat hop tac
voi S2 dé khic phuc nham dam bao uy tin va su ho trg tdt nhét cho S2, nhung S2
khong hé hop tac dé moi viée duoc giai quyét tét dep. X ciing khong thé c6 du didu
kién dé thuc hién céc cong viéc bao hanh khi phr:fln 16m s6 tién thi cong van bi chiém
gilt va khong dugc thanh toan béi S4.

Trong sudt thoi gian qua, cha dau tu Céng ty TNHH L da duoc hudng loi tir viée cho
thué nha xuong do Cong ty TNHH X1 xay dung. Con Cong ty TNHH X1 roi vao
duong cung khi khong con bat ky dong xu nao dé chi tra cho cac hoat dong ctia doanh
nghiép ciing nhu cudc sdng ctia hang trim ngudi lao dong va cac khoan phai tra cho
Ngén hang, nha thau phu. Ngay khi cong trinh duoc hoan cong, S2 di dugc Cong ty
TNHH L thanh toan 100% gia tri hop dong ma khong vudng mic bat ky tré ngai nao.
Ho so thanh toan giita hai bén da thé hién rat 1 diéu do.

Nhung nguoc lai S2 lai [am kho va c¢d tinh khong thyc hién viéc thanh toan cho X.
S4 da khong ky ho so quyét toan hoan thanh, ky bo sung khéi luong phat sinh va luén
dua ra rat nhiu yéu cau vo 1y va qua dang. Mic du, xuyén sudt qua trinh thi cng va
hoan cong, S2 ciing nhu Cong ty TNHH L déu biét va nam rd cac van dé dé. S tién
X yéu cau 1a sd tién con lai ctia Hop dong da ky két gitra X va S2. X di thuc hién
xong toan bd ndi dung cong viéc theo thoa thuan tai Hop ddng véi Cong ty TNHH
S4 va Cong trinh nha xudng di S4 ban giao cho chu dau tu Cong ty TNHH L, dua
vao st dung tir nam 2020. Sy hoan thanh dugc chiing minh béng chinh thuc té nhu
két qua xem x¢&t tham dinh tai chd ciia Toa 4n va bai chinh van ban xac nhan cia chu
dau tu Cong ty TNHH L va co quan chirc ning c6 tham quyén cua Viét Nam. S4 da
dugc Cong ty TNHH L ky ho so quyét toan va thanh toan 100% gi4 tri hop dong ma
khong vuéng mic bat ky tré ngai ndo. Ho so thanh toan giita hai bén da thé hién rat
rd dicu do.

- Vé tién lai: Do S2 vi pham nghia vu thanh toan véi X, vi pham thoa thuan cua
hop ddng, nén theo quy dinh caa Luat Xay dung, S2 phai chiu tién 13i tinh trén du no
gdc chua thanh toan dé bu dap thiét hai cho X ddi véi thoi gian cham thanh toan. Mic
du, hop dong khong c6 quy dinh rd vé tién 14i do cham thanh toan. Tuy nhién, do Hop
déng xay dung 1a hop dong dan su. Nén, cin ct theo quy dinh caa B luat dan su tai
Diéu 468, 14i suat duoc &p dung 13 10%/nam.

Theo don khai kién: Céng ty TNHH X da dé nghi Q1 Toa an budc Cong ty
TNHH S4 phai:

1. Thanh toan tra cho Cong ty TNHH X sb tién gdc con lai cia Hop dong xay
dung nha xuéng s6 0205-LVH ky ngay 02/5/2019 (bao gdm gia trj cac hang muc phat
sinh) 12 103.101.370.961 d6ng (Mot tram linh ba ty mot tram linh mot triéu ba trim
bay muoi nghin chin trim sau muoi mét B1).

2. Boi thuong thiét hai cho Céng ty TNHH X do bi anh hudng vé uy tin, danh
du 12 60.000.000.000 ddng (Sau muoi ty dong).

3. Thanh toan tra cho Cong ty TNHH X IL s6 tién 13i do cham tra v&i muc 1ai
suat 10%/nam cho dén ngay thuc té thanh toan hét cong no, tam tinh dén ngay
31/05/2021 12 9.328.604.563 dong (Chin 1y ba tram hai mwoi tam triéu sdu bay tram
linh tw nghin ndam tram sau mwoi ba dong).
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Tong sb tién COng ty TNHH X d& nghi Quy Toa an budc Coéng ty TNHH S4
phai thanh toan tra cho Cong ty TNHH X (tam tinh dén hét ngay 31/5/2021) la:
172.429.975.524 ddng (Mot tram bay muoi hai ty bon tram hai muwoi chin triéu chin
trdam bay muwoi lam nghin ndm tram hai mwoi tw dong).

Qua trinh Toa an giai quyét: Cong ty X da ¢ vin ban xin rat mot phan yéu cu
khai kién trong vu an. Cu thé nhu sau:

1. Rat yéu cau khai kién d6i véi phan Chi phi gian tiép cd gia tri 1a
31.550.108.333 dong (Ba muoi mot ty nim trim ndm muoi triéu mot trim linh tam
nghin ba trim ba muoi ba dong). Gom:

+ Chi phi quan ly van hanh cong truong: 13.587.750.000 ddng (Mudi ba ty nim
trim tAm muoi bay triéu bay trim nim muoi nghin déng).

+ Chi phi bao hiém, an toan: 2.752.200.000 d¢6ng (Hai ty bay trim nim muoi hai
triéu hai trim nghin dong).

+ Chi phi chung: 10.703.000.000 ddng (Mudi ty bay trdm linh ba triéu dong).

+ Chi phi gian tiép khac: 4.507.158.333 dong (B6n ty nam tram linh bay triéu mot
trdm nim muoi tim nghin ba trim ba muoi ba dong).

2. Rat yéu cau khoi kién doi véi Gia tri phan hang muc cong viéc phét sinh
tang thém, giam di sau khi d6i trir voi gia tri 13.751.262.626 dong (Muoi ba ty bay
trim nam muoi mot triéu hai trim sau muoi hai nghin sau trim hai muoi sau d6ng).

3. Yéu cau boi thuong thiét hai do bi anh huéng vé uy tin, danh dy vai s6 tién
13 60.000.000.000 dong (Sau muoi ty dong).

4. Rut yéu cau vé tién 1ai phat sinh doi v6i yéu cau khoi kién thuoc muyc 1,2
néu trén.

* Tai phién toa so' tham, Cong ty X IL dé nghi Toa 4n nhan din quin Cau

Giiy, thanh pho Ha Noi, Viét Nam xem xét cac yéu cau khéi kién nhw sau:

1. Yéu cau Bi don thanh toan s tién con lai cia Hop ddng 1a 57.800.000.000
d6ng (Nam muoi bay ty tam tram triéu dong) (Pa bao gdm 10% VAT). Trong dé sd
tién no chua bao gdm VAT 14 52.545.454.545 ¢dng (Nam muoi hai ty ndm trim bdn
muoi 1am triéu bon trim ndm muoi tu nghin nam trim bon muoi lam dong).

2. Yéu cau Bi don thanh toan s6 tién 14i phét sinh do vi pham nghia vy thanh
toan tinh trén du no gbc cua hop dong chua thanh toan véi muc 1ai suat 10%/nam.
Cong ty TNHH S4 tiép tuc phai chiu tién 14i véi muc i suat 10%/nam cho dén khi
thanh toan hét sb tién no. Tién I4i tam tinh dén ngay 30/7/2024 14 21.500.489.807
d6ng (Hai muoi mot ty nam trim triéu bon tram tam muoi chin nghin tdm tram linh
bay dong).

Tong sd tién S3 IL dé nghi Q1 Toa an budc Bi don 1a Cong ty S4 phai thanh
toan (tam tinh dén ngay 30/7/2024) 1a 79.300.489.807 dong (Bay muoi chin ty ba
tram triéu bon tram tdm muoi chin nghin tdm tram linh bay dong).

Poi véi yéu cau phan to ciia S2: X khong dong y véi toan bd yéu ciu phan
t6 ciia S2 trong vu an.

Tur nhitng phan tich trén, X dé& nghi HDXX, chap nhan toan bd yéu cau khoi
kién cua nguyén don. Khong chap nhan toan bo yéu cau phan té cua bi don.



* Theo Pontd, bankhai, qud trinh t6 tung tai cdp so tham ciing nhw tai phién
toa so tham, bi don Cong ty TNHH S4 (Ma sé thué: 0107854413) théng qua Pai
dién theo phdp ludt va nguoi bao vé quyén va loi ich hop phdp nhit trinh bay:
Cong ty X yéu cau Cong ty S4 thanh toan nhitng khoan sau:

STT Hang muc Pon khéi kién ngay | Don rat mét phin yéu
15/6/2021 ciu khéi kién ngay
15/11/2023

01 | S6 tién goc chua thanh toan 57.800.000.000 57.800.000.000
02 | Chi phi gian tiép 31.550.108.333
03 | Khdi luong phat sinh ting 7.421.042.266

thém theo ban vé& thiét ké

ban dau
04 | Gia trji khoi luong phat sinh 17.448.827.789

tang thém do thay d6i thiét

ké ban dau
05 | Boi thuong thiét hai 60.000.000.000 60.000.000.000
06 | Lii chdm thanh toan 9.328.604.563 20.326.333.333
07 | Khoi luong giam trix -11.118.607.429

Tong: 172.429.975.524 138.126.333.333

1. Quan diém ciia S2:
Do X rat yéu cau khoi kién doi véi cac khoan chi phi gian tiép, khéi luong phat sinh
tang thém theo ban vé& thiét ké ban dau, gid tri khéi luong phat sinh ting thém do thay
d6i thiét ké ban dau nén dé nghi TAND quan Cau Gidy dinh chi viéc giai quyét ddi
v6i cac yéu cau nay.

a/ Poi voi khoan tién goc chwa thanh toan 57.800.000.000 dong (Nim mwoi
bay ty tam trim tri¢u dong).
Theo Hop dong xay dung nha xudng s6 0205-LVH ngay 02/05/2019 (Sau ddy goi la
“Hop dong”), gia tri hop dong 1a 305.800.000.000 dong (Ba trim linh nim ty tdm
trim triéu déng) da bao gdm 10% thué VAT.
Cong ty S4 da thanh toan cho Cong ty X s tién 248.000.000.000 dong. Nhu vay sb
tién con lai theo hop dong 1 57.800.000.000 déng (Nam muoi bay ty tam tram triéu
dong). Day 1a gia tri du todn (Bang bao gia khdi lugng dur toan kém theo Hop dong).
Theo quy dinh tai Piéu 2 Hop ddng, viéc thanh toan dua trén gia tri quyét todn. Tuy
nhién dén thoi diém nay hai bén chua lam thu tuc quyét toan.
Trén thuc té c6 nhiéu hang muc Cong ty X chua thyc hién — Puogc goi 1a gia tri khdi
luong giam trir. Theo gia trj Cong ty X dua ra 1a 11.118.607.429 dong nhung theo
gia trj Cong ty S4 xac dinh 13 16.148.973.398 déng di bao gom 10% thué VAT. Tai
liéu ching minh khéi lugng giam trir 16.148.973.398 ddng da dugc Cong ty S4 ndp
t6i TAND quén Cau Gidy.
Ngay 15/4/2024, Céng ty CP G ban hanh Chimg thu giam dinh, theo d6 gia tri khoi
luong giam trir 1a 15.199.884.152 dong (Chua bao gdm VAT). Sb tién chi tiét duoc
néu trong bang tinh chi phi kém theo Chirng thu gidm dinh nhu sau:

STT Hang muc S6 tién

01 | 1. Front side 5.198.027.077
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2. Belong Axis X1 551.738.618

3. Back side 1.415.663.398

Cac cong viéc nha | 4, Other work 111.869.693
thau X chua thue | 5 cleand to hand over 45.815.000
hién 6. Permission fee 135.000.000
7. Chi phi tién dién trong thoi gian thi cong 211.479.180

1. Front side 5.253.598.445

Cac hang muc dé | 2. Belong Axis X1 592.944.650
02 | nghi gidm trir do cit | 3. Back side 1.415.663.398
giam trong qua trinh | 4. Other work 87.269.693
thi cong 5. Cleand to hand over 45.815.000
6. Permission fee 135.000.000

Tong: 15.199.884.152

VAT (10%): 1.519.988.415

Tong cong: 16.719.872.567

Nhu vy, so tién goc con lai theo Hop dong chi 1 57.800.000.000 - 16.719.872.567
= 41.080.127.433 d6ng (Bén muoi mot ty khong tram tdm muoi triéu mot trim hai
muoi bay nghin bon trim ba muoi ba dong).

b/ Pdi v6i khoin 13i chim thanh toan 20.326.333.333 dong.
Cong ty S4 chua thanh toan cho Cong ty X sb tién gbc con lai theo Hop dong 1a
41.080.127.433 df)ng (Bén muoi mot ty khong tram tam muoi triéu mot tram hai
muoi bay nghin bbn trim ba muoi ba dong) xuat phat tir nguyén nhan Cong ty X vi
pham nhiéu diéu khoan trong Hop dong. Céc vi pham do néu cy thé tai muc Il dudi
day, dugc chuyén héa bang viéc COng ty S4 c¢6 yéu cau phan t6 déi voi Cong ty X.
Ngoai ra tai Diém 4.2 Diéu 4 Hop dong quy dinh vé Piéu kién thanh toan nhu sau:
“Diéu 4. Diéu kién thanh toan
4.2. Tién d6 thanh toan
- S tién tam giit bao hanh: S6 tién tam giir cho thoi gian bao hanh twong duong véi
10% gia tri Hop ddng s& dugc thanh toan cho Bén B (X) trong vong 14 ngay 1am viée
sau khi Bén A (S4) da nhan duoc tir Bén B thu bao 1anh bao hanh tri gia 10% gia tri
Hop dong duoc phat hanh boi ngan hang hodc cong ty bao hiém ciia Bén B va ¢o hiéu
luc trong thoi gian bdo hanh”.
Theo quy dinh nay, néu Céng ty X khong cung cap cho Cong ty S5 bao lanh bao hanh
thi Cong ty S4 c6 quyén tam giit 10% gia tri Hop dong twong duong voi
30.580.000.000 dong (Ba muoi ty ndm trim tdm muoi triéu dong). Pén thoi diém nay
S2 van chua nhan dugc thu bao 1anh bao hanh tir X. Do vay Cong ty X khong dugc
phép tinh 13i d6i v6i khoan 30.580.000.000 dong (Ba muoi ty nim trim tdm muoi
triéu dong) vi day khong phai 1a khoan cham tra cua S2.

¢/ Poi véi khoan bdi thwong thiét hai 60.000.000.000 dong (Sau muwoi ty
dong).
X cho ring day 1a thiét hai ctia X do bj anh huéng vé uy tin, danh du va yéu cau Céng
ty S4 bdi thudng khoan tién nay. Tai Piéu 20 Hop ddng quy dinh vé bdi thuong thiét
hai khong c6 ndi dung vé bdi thuong danh du, uy tin.



Cong ty S4 dé nghi Toa an yéu cau Cong ty X cung cap bang chimg vé viéc danh du,
uy tin ctia X bi mét va ton that thuc té ctia X. Cong ty S4 khong ddng ¥ thanh todn
cho Cong ty X IL khoan tién nay.

* Cong ty S4 yéu ciu CoOng ty X thanh toan nhirng khoan sau:

STT Hang muc Pon phan té ngay Pon rit mdt phan yéu
05/11/2021 cAu phan td ngay
15/12/2023
01 | Sira chita khiém khuyét 11.527.940.019 11.527.940.019
02 | Phat chdm tién do 24.464.000.000 24.464.000.000
03 | Boi thuong thiét hai 41.687.636.535
04 | Bao lanh bao hanh 30.580.000.000 30.580.000.000
05 | Khic phuc sua chira hé 3.300.000.000
thong PCCC
Tong: 108.259.576.554 69.871.940.019

a/ Poi véi khoan sira chira khiém khuyét 11.527.940.019 dong (Mudi mot
ty nam tram hai muoi bay triéu chin tram bén muoi nghin khong trim muoi chin
dong).

Piéu 8 Hop déng xdy dyng nha xu:ong s6 0205-LVH ngay 02/05/2019 (Sau
day goi la “Hop dong”) ky gitra COng ty S4 va Cong ty X quy dinh:

“PIEU 8. TRACH NHIEM POI VOI NHUNG KHIEM KHUYET/ LOI

8.1. Néu Bén A phat hién ra bat ky sai sot 1o rang hodc sy khong phu hop 16
rang nao, Bén A s€ thong bao bang van ban cho Bén B biét vé sai sot hodc su khong
pht hop va yéu cau Bén B thuc hién cac bién phap khic phuc ngay cho sai sot hodc
su khong phu hop d6. Bén B ¢6 nghia vu thuc hién yéu cau do trong vong thoi gian
nhu quy dinh tai Diéu 14.2 du6i day. Thoi gian kiém tra s& dugc kéo dai trong trudng
hop c6 tré ngai xdy ra trong thoi gian kiém tra hodc bat ky su kién bat kha khang nao
(theo quy dinh tai Piéu khoan dudi day) gdy can tro qua trinh kiém tra hodc theo Hop
ddng cua cac bén.

8.2. Bén B chi c6 nghia vu bao hanh d6i véi cac sai sot hodc sy khong phi hop
nao gy ra do chat luong vt tu hoic chit luong thi cong ctia Bén B.

8.3. Trong trudng hop Bén B khong bat dau khic phuc céac sai sét hodc su
khong phu hop trong thoi han nhu quy dinh tai Piéu 14, Muc 14.2 dudi day, trong
truong hop khan cap, dic biét dé tranh cac nguy hiém cip hodc dé ngin ngira thiét
hai 16n hon, Bén A c6 quyén thuc hién cac viéc sau (tiy chon):

a. Tu thuc hién viéc khic phuc dé hoac thué bén thir ba thyc hién béng chi phi
cua Bén B;

b. Xac dinh mic giam hop 1y ciia Gia tri hop dong;

c. Cham dut toan bd hop dong hodc bat cir phan chinh nao cta cong trinh ma
khong thé dua vao sir dung c6 muc dich néu khiém khuyét hodc thiét hai khién Bén
A khong duoc hudng loi ich doi voi toan bo cong trinh hodc bat clr phan nio cila cong
trinh. Khong 1am anh huéng téi cac quyén khac, theo Hop dong hodc thoa thuan khac,
Bén A dugc hoan tra lai toan bo cac khoan da thanh toan cho nhiing hang muc nay
(tuy theo tung truong hop), chi phi tai chinh va chi phi thao d& tuong ty giai phong
mat bang va xtr 1y cac hang muc, thiét bi, nguyén vt liéu khong dat yéu céu cung
khoan bdi thudng phat sinh tir thiét hai ma Bén A ganh chiu (néu co)”.



Trong qua trinh thi cong du an nha xudng cho Cong ty S4, Cong ty X thuc hién
thiéu trach nhiém, cau tha, thué nha thau phu khong du ning lyc dan dén viéc nhiéu
hang muc tai dy an bi hu hong, 151, sai thiét ké.

Trudc tinh trang d6 Cong ty S4 lién tuc yéu cau Cong ty X phai khic phuc 11,
tuy nhién Cong ty X phdt 1 cac yéu cau cua Cong ty S4.

Vi vay COng ty S4 budc phai thué Cong ty TNHH K khic phuc cac khiém
khuyét do viéc thi cong au cia X gay ra.

S tién COng ty S4 di thanh toan cho Cong ty TNHH K 1a 11.527.940.019
déng (Mudi mot ty ndm trim hai muoi bay triéu chin trim bdn muoi nghin khong
tram muoi chin déng) (P4 bao gdbm 10% thué VAT)

Tuy nhién theo bang tinh chi phi kém theo Chirng thu gidm dinh ngay 15/4/2024 cta
Cong ty CP G va tham dinh gia Phuong D2, cac khoan stra chita khiém khuyét duoc

thadm dinh nhu sau:

STT Hang muc S tién
Phia trudc nha 39.387.572
Cong tic sira chita Stra chira doc theo truc X1 cua nha kho 914.248.771
01 ngoai kho Stra chita doc theo truc sau ctia nha kho 3.450.120.037
Stra chira doc theo truc X42 cua nha kho 75.657.225
V¢ sinh son cii va son lai tudng moi 220.350.429
02 | Thay doi hé thong | Sira doi doc theo truc X1 259.795.264
thoat nudc ngoai nha | Stra doi doc theo truc sau nha 2.321.134.749
Tong: 7.280.694.047
VAT (10%): 728.069.404
Tong cong: 8.008.763.451

Pé nghi Toa an chap nhan s6 tién thuc té Cong ty S4 di thanh toan cho Cong ty
TNHH K (Viét Nam) (Sau day goi tat 1a Cong ty K) lién quan dén khoan sira chira
khiém khuyét 1a 11.527.940.019 dong (Mudi mdt ty nam trim hai muoi bay triéu
chin trim bon muoi nghin khong trim muoi chin dong).

b/ P6i véi khoin phat chim tién d6 24.464.000.000 dong (Hai muoi tu ty
bdn trim sau muoi tu triéu dong).

Piéu 15 Hop dong quy dinh:

“PIEU 15. PHAT VI PHAM HOP DONG

15.1. Phat cham tién d6

Trong trudng hop Bén B khong hoan thanh bat ctr phan nao va/ hodc toan bd
cong trinh trong thoi gian thi cong dugc quy dinh trong Hop dong nay, Bén B sé& phai
chju khoan tién phat chdm tién do. S tién phat cham tién d6 1a 0,3% Tong gia tri
Hop dong cho mdi ngiy cham tré. Tong sb tién phat vi pham khong qua 8% gié tri
nghia vu Hop ddng bi vi pham.

Bén A c6 thé khau trir khoan phat trén tir Gia tri Hop dong hodc tir bat ky khoan
ton dong nao khac phai tra cho Bén B.

Ngay 02/05/2019 Cong ty S4 ky Hop dong véi Cong ty X, ndi dung 1a Cong
ty S4 thué Cong ty X IL xdy dung nha xudng tai L6 T dudng sé6 D KCN A, x3 A,
huyén L, tinh Pong Nai. Thoi han tir ngay 02/05/2019 dén ngay 02/05/2020.

Dén ngay 10/07/2020 toan bd du an nha xudng méi cé thé sir dung duoc.

Nhu vay, Cong ty X da cham tién d6 68 ngay (Tir ngdy 02/05/2020 dén ngay
10/07/2020).



Can ctr vao DPiéu 15 Hop dong, Cong ty X phai thanh toan tién phat cham tién
d6 cho COng ty S4 s tién 1a 305.800.000.000 dong (Ba tram linh ndm ty tam trim
tridu dong) x 8% = 24.464.000.000 dong (Hai muoi tur ty bon trim sdu muoi t trigu
dong).

¢/ Poi v6i khoan bao lanh bio hanh 30.580.000.000 dong (Ba muwoi ty nim
tram tam muoi tri¢u df)ng)

Diém 4.2 Diéu 4 Hop dong quy dinh:

“S6 tién tam gitr bao hanh: S6 tién tam gitr cho thoi gian bao hanh twong duong 10%
gia tri hop dong s& dugc thanh toan cho Bén B trong vong 14 ngay lam viéc sau khi
Bén A di nhan dugc tir Bén B thu bao ldnh bao hanh tri gia 10% gia tri Hop dong
duogc phat hanh boi Ngan hang hodc Cong ty bao hiém ctia Bén B va ¢6 hiéu lyc trong
thoi gian bao hanh”.

Piéu 14 Hop dong quy dinh:

“DIEU 14. BAO HANH CONG TRINH

14.1. Bén B sé& cung cap Thu Bao lanh Bao hanh cho Bén A trong vong 15
ngay ké tir khi hoan thanh cong trinh. Gia tri ctia bao hanh 13 10% gié tri hop dong
(Bao gdm VAT) trong d6 thdi han 05 nam 1a cho phan két cau chinh, cac hang muc
mai, chong thim va 6ng méang va 03 nam cho cac hang muc khac. Thu Bao 1anh Bao
hanh phai dugc cong nhan va phat hanh hop phap boi co quan bao lanh. Thu Bao
lanh Bdo hanh duogc lap bang tiéng Anh va tiéng Viét, trong d6 ghi rd thoi han bao
hanh theo quy dinh tai Hop dong nay.

14.2. Néu xay ra bat ky 16i ndo trong thoi han bao hanh Bén A s& giri thong
béo bang cong van hodc email hodc hinh thirc van ban khac toi Bén B, va trong vong
07 ngay lam viéc ké tir khi Bén A thong bao, Bén B phai tién hanh stra chita cac su
cb. Néu Bén B khong tién hanh sira chita trong thoi gian trén, Bén A s& ¢6 quyén thu
khoan Bao 1anh B4ao hanh ma khong phai tién hanh bat cr thu tuc nao dé dat duogc su
chap thuén tir cac bén lién quan”.

Céac diéu khoan trén duoc hai bén thoa thuan va théng nhat dé giam tru thiét
hai cho bén duoc bao hanh (Cong ty S4) trong trudng hop ¢6 hang muc can bao hanh
nhung bén c6 nghia vu bao hanh (Cong ty X) khong thuc hién. Khi d6 bén duoc bao
hanh (Cong ty S4) sé& sir dung khoan bao lanh dé sira chita, khac phuc hang muc hu
hong. Thoa thuan nay phu hop véi Khoan 6 Biéu 35 Nghi dinh s6 46/2015/ND-CP
ngay 12 thang 05 nam 2015 vé quan 1y chat lugng va bao tri cong trinh xay dung.

“Biéu 35. Yéu cau vé bao hanh cong trinh xay dung

6. Chui dau tu phai thoa thuan trong hop dong xay dung véi cac nha thau tham
gia xdy dung cong trinh vé quyén va trach nhiém cua cac bén trong bao hanh cong
trinh xay dyng; thoi han bdo hanh cong trinh xay dung, thiét bi cong trinh, thiét bi
cong ngh¢; muc tién bao hanh; viée luu gifr, st dung, hoan tra tién bao hanh va viéc
thay thé tién bao hanh cong trinh xay dung bang thu bao lanh bao hanh ctia ngan hang
c6 gid tri twong dwong. Cac nha thau néu trén chi duoc hoan tra tién bao hanh cong
trinh hodc giai téda thu bao 1anh bao hanh sau khi két thuc thoi han bao hanh va duoc
cht dau tu xac nhan d3 hoan thanh cong viéc bao hanh™.

Tuy nhién, Cong ty X di khong cung cap Thu bao 1anh bao hanh cho Cong ty
S4. Khoan 2 Piéu 46 Nghi dinh s6 37/2015/ND-CP ngay 22 thang 04 nam 2015 vé
hop dong xay dung quy dinh:

“Piéu 46. Bao hiém va bao hanh theo hop dong xiy dung
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2. Bao hanh

a) Bén nhan thau c6 trach nhiém bao hanh cong trinh, bao hanh thiét bi theo
dung cac thoa thuan trong hop dong. Cac thoa thudn cia cic bén hop dong vé thoi
han bao hanh, mtrc bao dam bao hanh phai phu hop véi quy dinh caa phap luat vé
xay dung.

b) Bao dam bao hanh c6 thé thuc hién bang hinh thirc bao 1anh hodc hinh thirc
khac do céac bén théa thuan, nhung phai uvu tién &p dung hinh thirc bao lanh;

¢) Bén nhén thau chi dugc hoan tra bao dam bao hanh cong trinh sau khi két
thuc thoi han bao hanh va dugce chi ddu tu xac nhan d3 hoan thanh cong viéc bao
hanh.

d) Trong thoi han bao hanh, bén nhan thau phai thuc hi¢én viéc bado hanh trong
vong hai muoi mét (21) ngay ké tir ngay nhan duogc thong bao stra chita ctia bén giao
thau; trong khoang thodi gian ny, néu bén nhan thau khong tién hanh bao hanh thi
bén giao thau co quyén st dung tién bao hanh dé thué t6 chirc, ca nhan khac sira
chira”.

Déi chiéu vai diém d néu trén, CoNg ty S4 c6 quyén st dung tién bao hanh dé
thué don vi khac stra chita hang muc ma Cong ty X c6 nghia vu bao hanh nhung
khong thuc hién.

Pé nghi TAND quén Cau Gidy budc Cong ty X phai cung cip Thu bao lanh
bao hanh cho Cong ty S4 véi sd tién 30.580.000.000 dong (Ba muoi ty ndm tram tim
muoi triéu dong) (10% cua 305.800.000.000 dong (Ba tram linh nim ty tAm trim
triéu dong) 1a gia tri Hop dong da bao gdm VAT). Trong truong hop Cong ty X khong
cung cap Thu bao ldnh bao hanh, d& nghi Toa an budc Cdng ty X thanh toén cho
Cong ty S4 s tién nay hodc Cong ty S4 dugc khau trir sé tién nay vao gia tri Hop
dong.

d/ Péi v6i khoan khic phuc sira chira hé thong PCCC.

Trong thoi han bao hanh, hé théng PCCC va hé théng 16 cira cudn bi hu hong, truc
tric. CONg ty S4 da nhiéu 1an yéu cau Cong ty X sira chira, thay thé cac hé théng nay
nhung X khong thuc hién.

Vi vay Cong ty S4 da phai thué Cong ty TNHH K khic phuc cac hu hong voi gia tri
3.300.000.000 dong (Ba ty ba trim triéu dong) da bao gdm 10% VAT (Tai liéu ching
minh khoan tién sira chita nay di dugc Cong ty S4 ndp tdi TAND quan Cau Gidy).
Tuy nhién theo bang tinh chi phi kém theo Churng thu giam dinh ngay 15/4/2024 cua
Cong ty CP giam dinh va thdm dinh gia Phuong D2, khoan stra chira, thay thé duoc
tham dinh véi gia tri nhu sau:

STT Noi dung S6 tién
1 Khac phuc sira chita hé thong PCCC 2.648.354.699
2 Stra chira hé thong 16 cira cudn 202.771.200
Tong: 2.851.125.899
VAT (10%): 285.112.589
Tong cong: 3.136.238.488
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Pé nghi Toa an chap nhan sb tién thuc té Cong ty S4 da thanh toan cho Cong ty
TNHH K (Viét Nam) (Sau day goi tit 1a Cong ty K) lién quan dén khoan stra chita hé
thdng PCCC 14 3.300.000.000 dong (Ba ty ba trim triéu dong).

* V& nghia vu chiu 4n phi va nghia vu chiu chi phi giam dinh

Theo quy dinh cua B luat T tung dan sy, duong su phai chiu an phi so tham néu
yéu cau cua ho khong duoc Toa an chdp nhan hodc ngudi yéu cau Toa an trung cau
giam dinh phai chiu chi phi giam dinh néu két qua giam dinh chimg minh yéu cau
ctua nguoi do 1a khong co can cir. Vi vay trong truong hop Cong ty S4 duoc Toa an
chap nhan yéu cau khoi kién, mong Toa an hoan tra khoan tién tam tng an phi va tién
tam ng chi phi giam dinh cho Céng ty S4.
Ngoai ra ngay 27/12/2021 Cong ty S4 ndp tién tam Gmg an phi s6 tién 1a 270.129.788
d6ng (Hai tram bay muoi triéu mot tram hai muoi chin nghin bay trim tam muoi tim
d6ng) theo Bién lai s6 0018064. Bén ngay 15/12/2023 Cong ty S4 c6 don xin rat yéu
cau phan t6 ddi véi khoan bdi thudng thiét hai 41.687.636.535 dong (Bé6n muoi mot
ty sau trdm tdm muoi bay triu sdu tram ba muoi sau nghin ndm trdm ba muoi lam
d6ng), tuong duong vai sb tién tam Gmg an phi 1a 74.843.818 ddng. Cén clr vao hudng
dan tai tiéu muc 10 phan IV Céng vin s 02/TANDTC-PC ngay 02/8/2021 cua
TAND Téi cao, dé nghi Toa an hoan tra lai khoan tién 74.843.818 dong cho Cong ty
S4.

Cong ty S4 dé nghi Toa an chip nhin cic yéu ciu khéi kién ciia Cong ty
S4. Theo do6, bugc Cong ty X1 phai:

1. Budc COng ty X phai thanh toan cho Cong ty S4 s tién thuc té Cong ty S4
ma di thanh toan cho Céng ty TNHH K (Viét Nam) (Sau day goi tat 1a Cong ty K)
lién quan dén khoan stra chita khiém khuyét 1a 11.527.940.019 dong (Mudi mot ty
nam traim hai muoi bay triéu chin traim bén muoi nghin khong traim mudi chin dong).

2. Budc Cong ty X phai thanh toan tién phat cham tién do cho Cong ty S4 s6
tién 13 305.800.000.000 dong (Ba tram linh nim ty tim trim triéu dong) x 8% =
24.464.000.000 ddng (Hai muoi tu ty bdn traim sdu muoi tu triéu dong).

3. Budc Cong ty X phai cung cip Thu bao lanh bao hanh cho Cong ty S4 véi
s6 tién 30.580.000.000 dong (Ba muoi ty nim trim tdm muoi triéu dong) (10% cia
305.800.000.000 ¢ong (Ba tram linh nam ty tim trdm triéu dong) 1a gia tri Hop dong
d3 bao gdbm VAT). Trong trudng hop Cong ty X khong cung cap Thu bao lanh bao
hanh, dé nghi Toa an budc Cong ty X thanh toan cho Cong ty S4 sé tién nay hoic
Cong ty S4 duogc khau trir s6 tién nay vao gia tri Hop dong.

4. Bude COng ty X phai thanh toan cho Cong ty S4 s tién thuc té Cong ty S4
d3 thanh toan cho Cong ty TNHH K (Viét Nam) (Sau day goi tit 1a Cong ty K) lién
quan dén khoan sira chita hé théng PCCC 1a 3.300.000.000 dong (Ba ty ba trim triéu
dong).

Tong sd tién ma Cong ty X phai thanh toan cho Cong ty S4 12 69.871.940.019
d6ng (Sau muoi chin ty tam trim bay muoi mot tridu chin trim bén mwoi nghin khong
trim mudi chin dong).
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Nhu vay, Cong ty S4 dé nghi Hoi ddng xét xtr phiic tham chi chap nhan mot
phan yéu cdu cau khdi kién cta Cong ty X sé tién gdc con lai theo Hop dong 1a
41.080.127.433 ddng (Bén muoi mot ty khong trim tdm muoi triéu mot trim hai
muoi bay nghin bdn trim ba muoi ba dong) va chap nhan toan bd yéu cau khoi kién
phan tb ciia Cong ty S4.

* Tai phién toa so thim, nguwoi cé quyén lgi, nghia vu lién quan Cong ty
TNHH L trinh bay: Dé nghi Toa an xét xur theo quy dinh cua phap luat.

* Tai cdc vin ban givi dén Toa dn, nguwoi cé quyén lpi, nghia vu lién quan
Cong ty TNHH H4 trinh bay: Céng ty TNHH H4 khong c6 lién quan gi dén tranh
chap giira Cong ty TNHH X va Cong ty TNHH S4. DBé nghi Toa &n xét xt theo quy
dinh cta phép luat.

Tai Bin dn Kinh doanh thwong mai so tham sé 28/2024/KDTM-ST ngay
31/7/2024 ciia Toa dn nhén din quin Cau Gidy, thanh pho Ha Ngi, Vigt Nam, di
quyét dinh:

1. Chap nhan Pon xin rat mot phan yéu cau khai kién ciia nguyén don Cong ty
TNHH X (M4 s6 thué: 0106028823). Cin ctr vao khoan 2 Diéu 244 Bo luat T6 tung
dan sy dinh chi xét xir mot phan yéu cau khoi kién cua nguyén don Cong ty TNHH
X (M3 s6 thué: 0106028823), cu thé nhu sau:

1.1. Pinh chi yéu cau khoi kién cuia nguyén don Cong ty TNHH X (M4 s6 thué:
0106028823) d6i v6i bi don Cong ty TNHH S4 (M3 s6 thué: 0107854413) vé viée
yéu cau bi don Cong ty TNHH S4 (M3 s thué: 0107854413) phai thanh toan phan
chi phi gian tiép c6 gia trj 1a 31.550.108.333 dong (Ba muoi mét ty nim traim ldm
muoi triéu mot tram linh tAm nghin ba trim ba muoi ba déng), bao gdm: Chi phi quan
Iy van hanh cong truong: 13.587.750.000 dong (Mudi ba ty nam trim tam muoi bay
triéu bay trim nam muoi nghin dong); Chi phi bao hiém, an toan: 2.752.200.000 dong
(Hai ty bay trim nim muoi hai triéu hai trim nghin d6ng); Chi phi chung:
10.703.000.000 dong (Mudi ty bay trdm linh ba triéu ddng) va Chi phi gian tiép khéc:
4.507.158.333 d6ng (Bon ty nam trim linh bay triéu mot trim nim muoi tam nghin
ba trim ba muoi ba dong).

1.2. Pinh chi yéu cau khdi kién ctia nguyén don Cong ty TNHH X (M3 sb thué:
0106028823) d6i v6i bi don Cong ty TNHH S4 (M3 s6 thué: 0107854413) vé viée
yéu cau bi don Cong ty TNHH S4 (Ma s6 thué: 0107854413) phai thanh toan gia tri
phan hang muc cong viéc phat sinh ting thém, giam di sau khi ddi trir voi gia tri
13.751.262.626 dong (Mudi ba ty bay trim nim muoi mét triéu hai trim sau muoi
hai nghin sau trim hai muoi sdu dong) va sb tién 14i phat sinh ddi v6i khoan tién nay.

1.3. Pinh chi yéu cau khai kién ciia nguyén don Cong ty TNHH X (Ma s6 thué:
0106028823) d6i v6i bi don Cong ty TNHH S4 (M3 s6 thué: 0107854413) vé viée
yéu cau bi don Cong ty TNHH S4 (M3 sd thué: 0107854413) phai bdi thuong thiét
hai do bi anh hudng vé uy tin, danh du véi s tién 12 60.000.000.000 dong (Sau muoi
ty ddng) va sb tién 1ai phat sinh dbi v6i sd tién nay.
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2. Chap nhian mot phan yéu cau khai kién ciia nguyén don Cong ty TNHH X
(M3 sb thué: 0106028823) budc bi don Cong ty TNHH S4 (M4 s thué: 0107854413)
phai c6 nghi vu thanh toan sd tién ng gdc 1a 57.800.000.000 ddng (Nim muoi bay ty
tam trdm triéu dong) (P4 bao gdm 10% VAT) va tién 13i tam tinh dén ngay 30/7/2024
1a 21.500.489.807 d6ng (Hai muoi mot ty ndm trim triéu bdn trim tam muoi chin
nghin tam trim linh bay dong).

Budc bi don Cong ty TNHH S4 (M4 s thué: 0107854413) phai c6 nghia vu
thanh toan cho nguyén don Cong ty TNHH X (M4 s6 thué: 0106028823) tong sb tién
1a 79.300.489.807 ddng (Bay muoi chin ty ba trim triéu bon trim tdm muoi chin
nghin tdm trim linh bay dong), bao gém: Sb tién con lai cua Hop dong la
57.800.000.000 dong (Ndm muoi bay ty tim tram triéu dong) (Pa bao gém 10%
VAT) va tién l4i tam tinh dén ngay 30/7/2024 14 21.500.489.807 dong (Hai muoi mot
ty nam tram triéu bon trim tim muoi chin nghin tdm trim linh bay dong) theo Hop
dong xay dung nha xudng s6 0205-LVH ngay 02/5/2019.

3. Chap nhan Pon xin rat mot phan yéu cau phan t6 ctia bi don Cong ty TNHH
S4 (Ma s6 thué: 0107854413). Can ctr vao Diéu 244 Bo luat T6 tung dan sy dinh chi
xét xr mot phan yéu cau khoi kién phan t6 cta bi don Cong ty TNHH S4 (Mai s6
thué: 0107854413) d6i voi nguyén don Cong ty TNHH X (M4 s6 thué: 0106028823)
vé viéc yéu cau nguyén don Cong ty TNHH X (M3 s6 thué: 0106028823) boi thudong
thiét hai tién thué nha xuong so tién 1a: 41.687.636.535 déng (Bé6n muoi mot ty sau
trim tam muoi bay triéu sau trim ba muoi sau nghin nam trim ba muoi lam dong).

4. Chap nhan mot phan yéu cau phan té cta bi don Cong ty TNHH S4 (M4 sb
thué: 0107854413) ddi v6i nguyén don Cong ty TNHH X (M3 s6 thué: 0106028823),
cu thé nhu sau:

4.1. Budc nguyén don Cong ty TNHH X (Ma s thué: 0106028823) phai c6
nghia vu thanh toan cho bi don Cong ty TNHH S4 (M4 s6 thué: 0107854413) khoan
tién stra chita khiém khuyét ctia cong trinh 1a 11.527.940.019 dong (Mudi mot ty nim
trim hai muoi bay triéu chin trim bén muoi nghin khong trim mudi chin dong).

4.2. Budc nguyén don Coéng ty TNHH X (M s thué: 0106028823) phai c6
nghia vu thanh toan cho bi don Cong ty TNHH S4 (M4 s6 thué: 0107854413) khoan
tién stra chita hé thong phong chay chita chay sé tién 13 3.300.000.000 dong (Ba ty
ba tram triéu dong).

Toéng cong, sd tién budc nguyén don COng ty TNHH X (Mi s thué:
0106028823) phai c6 nghia vu thanh toan cho bi don Cong ty TNHH S4 (Ma s thué:
0107854413) 14 14.827.940.019 dong (Mudi bon ty tam trim hai muoi bay triéu chin
tram bon muoi nghin khong trim muoi chin déng), bao géom: Khoan tién sira chira
khiém khuyét ciia cong trinh 1a 11.527.940.019 dong (Mudi mot ty nim trim hai
muoi bay triéu chin trim bén muoi nghin khéng trim muoi chin dong) va khoan tién
stra chita hé théng phong chay chira chay sé tién 1a 3.300.000.000 dong (Ba ty ba
tram triéu dong).

5. Db trir nghia vu ctia nguyén don Cong ty TNHH X (M4 s6 thué: 0106028823)
va bi don véi nhau, budc bi don Cong ty TNHH S4 (M s6 thué: 0107854413) phai
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tiép tuc c6 nghia vu thanh toan cho nguyén don Cong ty TNHH X (M4 sb thué:
0106028823) khoan tién 1a 64.472.549.788 dong (Sau muoi tu ty bon traim bay muoi
hai triéu ndm tram bén muoi chin nghin bay trim tim muoi tdm ddng).

6. Khong chip nhan mot phan yéu cau phan té cia bi don Cong ty TNHH S4
(M3 s6 thué: 0107854413) d6i v6i nguyén don Cong ty TNHH X (M3 sb thué:
0106028823), cu thé nhu sau:

6.1. Khong chap nhan yéu cau phan tb ctia bi don Cong ty TNHH S4 (M3 s
thué: 0107854413) vé viéc Cong ty TNHH X phai thanh toan tién phat cham tién do
cho bi don Cong ty TNHH S4 (M3 s thué: 0107854413) s6 tién 1a 24.464.000.000
d6ng (Hai muoi tu ty bén trim sau muoi tu triéu dong).

6.2. Khong chap nhan yéu cau phan t6 cta bj don Cong ty TNHH S4 (M3 s
thué: 0107854413) vé viéc budc Cong ty TNHH X phai cung cip Thu bao ldnh bao
hanh cho Cong ty TNHH S4 (M3 s thué: 0107854413) véi s6 tién 30.580.000.000
dong (Ba muoi ty nim trim tdm muoi triéu dong) (10% cia 305.800.000.000 dong
1a gia tri Hop dong da bao gdm VAT).

Tong s tién bi don Cong ty TNHH S4 (M4 s6 thué: 0107854413) yéu cau phan
t6 khong dugc chap nhan la: 55.044.000.000 d6ng (Nam muoi ldm ty khong trim bon
muoi tu triéu dong)

7/ Vé chi phi giam dinh va chi phi xem xét tham dinh tai chd.

Nguyén don Cong ty TNHH X (M3 s6 thué: 0106028823) phai chiu sé tién
giam dinh do bi don Cong ty TNHH S4 (M4 s6 thué: 0107854413) di tam tng theo
hoa don ctia bén giam dinh xuat 1a 600.000.000 dong (Sau tram triéu dong) tai Hoa
don gia tri gia ting sb 00000145 ngay 22/4/2024 cia Coéng Ty cd phan G. Budc
nguyén don Cong ty TNHH X (M3 sb thué: 0106028823) phai c6 nghia vu hoan tra
cho bi don Céng ty TNHH S4 (Ma sd thué: 0107854413) s tién giam dinh
600.000.000 dong (Sau tram triéu dong) theo Hoa don gia tri gia ting s6 00000145
ngay 22/4/2024 cua Cong Ty ¢6 phan G.

Néu nguyén don Cong ty TNHH X (Mi sb thué: 0106028823)) khong thanh
toan hoic thanh toan khong day du sb tién chi phi giam dinh 600.000.000 dong (Sau
tram triéu dong) cho bj don Cong ty TNHH S4 (M4 s6 thué: 0107854413) thi nguyén
don Cong ty TNHH X (M3 s6 thué: 0106028823) phai c6 nghia vu tiép tuc thanh toan
khoan tién 13i trén s6 tién cham thanh toan tuong tung vai thoi gian cham thanh toan
cho bj don Cong ty TNHH S4 (M3 s6 thué: 0107854413) theo mirc 1i suat quy dinh
tai Diéu 468 B luit dan sy 2015.

Ghi nhan sy ty nguyén cia nguyén don COng ty TNHH X (Mi sb thué:
0106028823) va bi don Cong ty TNHH S4 (M3 s6 thué: 0107854413) vé viéc cac bén
tu chiu chi phi xem xét tham dinh tai chd dbi véi yéu cau ciia minh trong hd so vu 4n
va khong yéu cau cac bén phai thanh toan cho nhau.

8/ Ké tir ngay 01/8/2024 cho dén khi thi hanh an xong, néu bi don Cong ty
TNHH S4 (M3 sb thué: 0107854413) khong thanh toan hodc thanh toan khong day
da khoan tién trén cho nguyén don Cong ty TNHH X (M3 s6 thué: 0106028823) thi
bi don Cong ty TNHH S4 (M3 s6 thué: 0107854413) phai c6 nghia vu tiép tuc thanh
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toan khoan tién 13i trén s6 tién cham thanh toan twong tmg véi thoi gian cham thanh
toan cho nguyén don Cong ty TNHH X (M4 s6 thué: 0106028823) theo murc 14i suat
quy dinh tai Diéu 468 B luat dan sy 2015.

Ngoai ra, Ban an so thAm con tuyén vé an phi va quyén khang céo.

Khéng déong y véi bin dn so tham, ngay 13/8/2024, bi don ngp don khdng cdo
(Pon khdng cdo dé ngay 13/8/2024) c6 ni dung khdng cdo toan b Bin dn so
tham. Ly do khang cdo: Ban an so thAm c6 nhiing nhan dinh danh gia chua day du,
chinh x4c va chua phu hop véi thuc té khach quan da xAm pham téi quyén loi hop
phap cuia Cong ty TNHH S4. Yéu cau cip phic thdm tinh toan lai sb tién ma cong ty
S4 va Cong ty TNHH X phai thanh toan cho nhau theo hudng ting tién ma Cong ty
TNHH X phai tra cho Cong ty TNHH S4 va giam tién Cong ty TNHH S4 phai tra
cho Cong ty TNHH X.

Bi don Nop tién tam tng an phi phic tham ngay 19/8/2024 theo Bién lai s6
0046401 cua Thi hanh an dan sy quan C, thanh phé Ha No1, Viét Nam.

* Qud trinh gidi quyét vu dn tai Toa dn nhén dan thanh phé Ha Ngi, Viét Nam
(tai cdp phiic thdm), bi don Cong ty TNHH S4 c6 Pon bé sung yéu cau khdng cdo
ngay 06/8/2025, ngi dung nhw sau:

Cong ty S4 dé& nghi Toa an nhan dan thanh phd Ha Noi stra Ban an so thim
s6 28/2024/KDTM-ST ngay 31/7/2024 cta Toa 4n nhan dan quan Cau Giay theo
hudng sau:

1. Khong chdp nhan yéu cau cua SI vé viéc budc SK thanh toan sb tién
57.800.000, 000 ddng ma TAND quén Cau Gidy xac dinh 13 tién gdc con lai theo Hop
d6ng. S tién gdc con lai chi 1a 42.947.727.278 ddng (Néu lay sb lidu trong Chimg
thu thAm dinh) hodc 41.651.026.602 dong (Néu lay s liéu trong tai liéu do KS cung
cap).

2. Khong chip nhan yéu cau cta SI vé viée budce SK thanh toan sd tién i tinh
trén 57.800.000.000 dong.

S4 tién 14i chi duge tinh trén sd tién con lai cua sd tién géc 42.947.727.278
d6ng (hodc 41.651.026.602 dong) - 30.580.000.000 dong.

3. Chap nhan yéu cau ciia SK vé viéc budc SI thanh toan khoan tién phat cham
tién do 1a 24.464.000.000 dong.

4. Chap nhan yéu cau ctia SK vé viéc budc SI thanh toan khoan chi phi stra
chira hé thong thoat nudc ngoai nha 2.839.023.014 dong.

Ngay 14/8/2024, bi don Cong ty TNHH S4 tiép tuc bé sung Pon trinh bay dé
ngay 13/8/2025, nyi dung nhw sau:

I. P6i véi khoén béo linh bao hanh 30.580.000.000 dong.

Néu SI khong cung cap cho SK thu bao 1anh bao hanh thi SK ¢6 quyén tam gii
10% gia tri Hop dong tuong duwong véi 30.580.000.000 dong. Trén thuc té SI khong
cung cip Thu bao lanh cho SK. Do viy khong thé tinh 1ai déi véi khoan
30.580.000.000 ddng vi day khong phai 13 khoan chdm thanh toan cta SK.

2. P6i v6i khoan phat cham tién d 24.464.000.000 dong
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Tai Pon stra doi, bd sung yéu cau khang cao ngay 06/8/2025, SK da chimg
minh Sl cham tién do 68 ngay, tinh tir ngay 02/5/2020 1a ngay hoan thanh céng trinh
quy dinh tai diém 1.2 Diéu 1 Hop dong dén ngay 10/7/2020 1a ngay cac bén ky Bién
ban nghiém thu hoan thanh hang muc cong trinh hodc cong trinh xay dung dé dua
vao st dung ngay. (Xin ndp ban sao y cong chung Bién ban nghiém thu ngay
10/7/2020 ky giita ba bén gom c6: Chu dau tu 1a Céng ty TNHH L, Nha thau thi cong
la Cong yt TNHH Xay dung S6 - Chi nhanh thanh phé H, Pon vi ut van giam sat 1a
Cong ty TNHH H5).

3. Pdi v6i khoan tién goc con lai theo Hop dong.

Cin ¢t vao Chung thu giam dinh sb 02418581-PD ngay 15/4/2024 ctia Cong
ty CP G, gia tri khéi lugng giam tir (bao gém céc cong viéc nha thiy X chua thuc
hién va cac hang muc dé nghi giam trir do cat giam trong qué trinh thi coéng) 1a
14.852.272.722 dong di bao gom VAT.

Nhu vay, s6 tién goc con lai theo Hop dong 1a 57.800.000.000 - 14.852.272.722
= 42.947.727.278 dbng.

4. Pdi v6i khoan tién dworc tinh lii.

S6 tién SI duge tinh 13i (néu da diéu kién) 1a: 42.947.727.278 - 30.580.000.000
=12.367.727.278 dong.

* Qud trinh gidi quyét vu dn tai cdp phiic thim, ngay 18/8/2025, nguyén don
cong ty TNHH X ( Sau ddy goi tit la: “X”) ngp Vin bin trinh bay ¥ kién déi véi
cdc yéu cdu khdng cdo ciia bi don nhw sau:

X dong ¥ v6i quyét dinh cta Ban an so tham s 28/2024/KDTM-ST ngay
31/7/2024 ctia Toa 4n nhan dan quan Cau Gidy, thanh phd Ha Nbi.

Can cr yéu cau khoi kién cua Cong ty TNHH X di duoc Toa an cdp so tham
thu Iy xét xir, gdom:

1. Yéu cau thanh toan sé tién con lai caa Hop dong 1a 57.800.000.000d6ng (da
bao gdm 10% VAT). Trong d6 sd tién no chua bao gdm VAT la 52.545.454.545
dong.

2. Y&u cau thanh toan sé tién I3i phét sinh do vi pham nghia vu thanh toan tinh
trén du no gbc ctia hop dong chua thanh toan véi mire 13i suat 10%/nam. Cong ty
TNHH S4 tiép tuc phai chiu tién 13i véi mirc 14i suat 10%/ndm cho dén khi thanh toén
hét sb tién no.

Tién 14i tam tinh dén ngay 30/7/2024 1 21.500.489.807 dong.

Cu thé:
S6
Ti:én ng gbc Tién no gbc Ngay T,inh lai ngay Lai Tidn L
(gom VAT) (chwa VAT) tinh 1ai dén ngay tinh | suat
lai
Khéi
lwong lan
(Ig-/féri 22.000.000.000 | 20.000.000.000 07/06/2020 | 30/07/2024 1.514 10% 8.295.890.411
luwong
thang 4)
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Khbi
lwong lan
13

27.973.315.316

25.430.286.651

09/07/2020

30/07/2024

1.482

10%

10.325.393.100

(Khoi
luwong
thang 5)

Khoi
lugong dot
cuoi

7.826.684.684 7.115.167.895 14/07/2020 | 30/07/2024 1.477 10% 2.879.206.296

Téng

(Hop
dong)

57.800.000. 000
d(“)ng.

52.545.454. 545
d(“)ng.

21.500.489. 807
déng.

Tong sb tién X d& nghi Quy Toa an budc S2 phai thanh toan (tam tinh dén ngay
30/7/2024) 12 79.300.489.807 dong.

Poi v6i yéu cau ciia S2 vé yéu ciu X phai thanh toan so tién cong viéc chua
thuc hién.

X khong dong ¥ véi yéu cau nay cua S2. Boi 1é:

X d4 hoan thanh toan bd cong viéc theo Hop dong ky két voi S2.

Toan bd cong viéc, cong trinh dugc nghiém thu hoan thanh, ban giao va khéng co
bat ctr ¥ kién, yéu cau ndo tir S4 cho phan viéc chua thi cong.

S4 d3 duoc Chu dau tu congty L tiép nhan toan bo cong trinh, dua vao st dung.
Pi duoc thanh toan 100% gid tri cong trinh ma khong c6 bat ctr giam trir, vudng mac
nao.

Hop dong ky két giita X va S2 1a loai hop dong tron goi. Theo quy dinh phap luat,
khi cong trinh dugc hoan thanh, néu khong c6 thoa thuan thi S2 phai thanh toan s
tién con lai cua Hop ddng cho S3 IL. Yéu cdu nay nam ngoai pham vi phan t6 cta
S4, chua dugc thu 1y trong vu an nay.

Tir nhitng phan tich nhu néu trén, nguyén don dé nghi Toa an cp phuc tham va
xem xét vu kién thau tinh dat 1y va hiy tra lai nhitng gi Cong ty S4 da chiém giit cta
nguyén don trong sudt mot thoi gian dai vira qua. Theo do, X dé nghi Q1 Toa an cip
phuc tham khong chap nhan toan b yéu cau khang cao ctia Cong ty S4. Giit nguyén
quyét dinh cta Ban 4n so tham s6 28/2024/KDTM-ST ngay 31/7/2024 ctia Toa 4n
nhan dan quin Cau Gidy, thanh phd Ha Noi.

* Tai phién tda phic thim:

Céc bén duong su khong hoa giai duoc v6i nhau vé hudng giai quyét vu an, giir
nguyén phan trinh bay néu trén, khong ndp thém tai liéu ching ctr méi.

Bi don Cong ty TNHH S4 do dgi dién theo tiy quyén la Ludt sw Giang Héong
T trinh bay yéu ciu khdng cdo, cu thé nhw sau:

Bi don Cong ty TNHH S4 xac nhan da ky Hop dong xay dung nha xudng sb
0205-LVH ngay 02/5/2019 véi nguyén don Cong ty TNHH X, Cong trinh nha xudng
thudc dy 4n: "L WAREHOUSE PROJECT" tai dia diém: L6 T, PUONG SO D, KCN
A, xd A, huyén L, tinh Pong Nai. Cong ty TNHH S4 (nay duoc goi tit 1a: “S4” hodc
“SK”) va cong ty TNHH X (nay duoc goi tét 13: “X” hodc “SI”). Hai bén khéng tranh
chap vé qua trinh ky két, ndi dung cia Hop dong trén. Ban an so thim sb
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28/2024/KDTM-ST ngay 31/7/2024 cua Tda an nhan dan quan Cau Gidy, thanh phd
Ha Noi da quyét dinh: Budc S4 thanh toan cho X s no gdc 1a 57.800.000.000 dong
va tién 13i tam tinh dén ngay 30/7/2024 14 21.500.489.807 dong; Tong cong, S2 phai
thanh toan cho X sé tién 79.300.489.807 dong. S4 khong dong ¥ vé6i quyét dinh trén
ctia ban an so tham nén da khang cao dé nghi Toa 4n nhan dan thanh phd Ha Nbi sira
Ban an so tham s6 28/2024/KDTM-ST ngay 31/7/2024 cta Toa an nhan dan quin
Cau Giay, thanh phd Ha Noi. Tai phién toa phuc thim hém nay, S2 giir nguyén phan
trinh bay tai cip so tham, don khang céo ngay 13/8/2024, don bd sung yéu cau khang
c40 ngdy 06/8/2025 va don trinh bay dé ngay 13/8/2025. Cu thé:

l. D4i vai s6 tién SK phai thanh toan cho SI.

1. Vé sb tién gbc 57.800.000.000 dong.

Toa an nhan dan quan Cau Gidy (nay duogc goi tat la: “TAND qudn Cau Gidy”)
xac dinh tién gdc con lai can cr vao gia tri du toan: 57.800.000.000 dong 1a khong
dung ma phai can cr vao gia tri thi cong thuc té. Khdi lugng cong viéc X thuc hién
tuong duong voi gid tri nao, trir di s tién X da nhan cta S2, con lai méi la s tién
gbc. Néu lay sd liéu trong Chimg thu tham dinh: 57.800.000.000 - 14.852.272.722 =
42.947.727.278 dong. Néu lay s6 liéu trong tai liéu do S2 cung cap: 57.800.000.000
- 16.148.973.398 = 41.651.026.602 dong. Can cur vao Chung thu giam dinh so
02418581-PD ngay 15/4/2024 cua Cong ty CP G, gia tri khéi lugng giam trir (bao
gém cac cong viéc nha thau X chua thuc hién va cac hang muc dé nghi giam trur do
cat giam trong qua trinh thi cong) 1a 14.852.272.722 dong da bao gdbm VAT. Nhu
vay, sb tién gdc con lai theo Hop dong 1a 57.800.000.000 - 14.852.272.722
=42.947.727.278 dong.

2.Vésd tién 14i: 21.500.489.807 ddng.

TAND quéan Cau Gidy xac dinh so tién cham thanh toan cho X Ia 57.800.000.000
ddng va ap dung 14i suat 10% trén s tién ndy 1a khong chinh xac, boi cac 18 sau: Nhu
d3 néu tai muyc O trén, sO tién 57.800.000.000 dong chi 1a gia tri du toan, khong phai
1a toan bo gia tri hang muc thi cong thue té ma X da 1am. Hay n6i cach khac, X khéng
thi cong nhiéu hang muc theo dy toan nén khong thé 1ay gia tri dy toan dé tinh 13
Suat.

- Tai Diém 4.2 Diéu 4 Hop dong quy dinh vé Diéu kién thanh toan nhu sau:

"Diéu 4 Diéu kién thanh toan 4.2. Tién do thanh toan.

- S6 tién tam gitt bao hanh: s6 tién tam giit cho thdi gian bao hanh tuong duong
v6i 10% gia tri Hop dong s& dugc thanh toan cho Bén B (X) trong vong 14 ngay 1am
viéc sau khi Bén A(S4) da nhan dugc tir Bén Bthu bao 1anh bao hanh tri gia 10% gia
tri Hop dong duoc phat hanh béi ngan hang hodc cong ty bao hiém ciia Bén B va co
hi¢u lyc trong tho1 gian bao hanh".

Theo quy dinh nay, néu X khéng cung cip cho S4 thu bao ldnh bao hanh thi
S2 c6 quyén tam giit 10% gia tri Hop dong twong dwong véi 30.580.000.000 dong.
Trén thuc té X khong cung cip thu bao 1anh cho S2. Do vay, khong thé tinh 1ai d6i
v6i khoan 30.580.000.000 dong vi day khong phai 1a khoan cham thanh toan cta S2.
S4 xac dinh rang s6 tién X duoc tinh 14i (néu du diéu kién) theo cong thic sau: X -
30.580.000.000 dong.
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Trong d6: + X 1asé tién gdc con lai theo Hop dong néu tai muc 1 & trén;
+30.580.000.000 ddng 1a tién bao 1anh bao hanh ma X ¢6

nghia vu phai cung cép cho S2.

I1. D4i v6i s6 tién X phai thanh toan cho S2.

1. Tai giai doan so thim, S2 yéu cau X phai thanh toan cho S2 cac khoan sau
day:

(i) Stra chira khiém khuyét: 11.527.940.019 dong

(ii) Khic phuc sira chita hé thdng PCCC: 3.300.000.000 dong

(iii) Chi phi giam dinh: 600.000.000 dong

(iv) Phat cham tién do: 24.464.000.000 dong

(v) Bao 1anh bao hanh: 30.580.000.000 déng

TAND quan Cau Gidy di chip nhan cac khoan (i), (ii), (iii) cho S2 nén S2
khéng c6 thém ¥ kién. Riéng dbi v6i khoan phat cham tién d6: 24.464.000.000 dong,
TAND quén Cau Giay cho rang "Bj don khong chting minh duoc viéc nguyén don
cham tién d6 dong thoi cong trinh da duoc ban giao" (Trang 18 Ban an so tham).
Nhan dinh nay 1a khong chinh xéc, bai 1€:

Piéu 51 Hop dong quy dinh:

"DIEU 15. PHAT VI PHAM HOP DONG 15.1. Phat cham tién d6

Trong truong hop Bén B khong hoan thanh bat ctr phan nao va/ hodc toan bd
cong trinh trong thoi gian thi cong dugc quy dinh trong Hop dong nay, Bén B sé& phai
chiu khoan tién phat cham tién do. Sé tién phat cham tién do 1a 0,3% Téng gia tri
Hop dong cho mdi ngay cham tré. Tong s tién phat vi pham khong qua 8% gia tri
nghia vu Hop dong bi vi pham. Bén A c6 thé khau trir khoan phat trén tir Gié tri Hop
d6ng hodc tir bat ky khoan ton dong nao khac phai tra cho Bén B.

Ngay 02/5/2019, Cong ty S4 ky Hop dong v4i Cong ty X, ndi dung 1a Cong ty
S4 thué Cong ty X IL xay dung nha xuong tai Lo T duong sé6 D KCN A, xa A, huyén
L, tinh Pong Nai. Thoi han tir ngay 02/05/2019 dén ngay 02/05/2020. Pén ngay
10/07/2020 toan bo du an nha xudng méi co thé sir dung duoc (Cin cir vao Bién ban
nghiém thu hoan thanh hang muc cong trinh hodc cong trinh xay dung dé dwa vao sir
dung ngay 10/7/2020).

Nhu vay, Cong ty X da cham tién do 68 ngay (Tl ngay 02/05/2020 dén ngay
10/07/2020).

Can ctr vao DPiéu 15 Hop ddng, X phai thanh toan tién phat chim tién d6 cho
S2 s tién 13 305.800.000.000 dong x 8% = 24.464.000.000 dong.

2. B6i v6i khoan bao 1anh bao hanh 30.580.000.000 dong.

Diém 4.2 Diéu 4 Hop dong x4y dung nha xudng s6 0205-LVH ngay 02/5/2019
(Sau day goi tat 1a "Hop ddng") ky gitta S2 va X, quy dinh:

“S§ tién tam giir bao hanh: S6 tién tam gitr cho thoi gian bao hanh twong dwong
10% gia tri hop dong s& duoc thanh toan cho Bén B trong vong 14 ngay lam viéc sau
khi Bén Ad4 nhan duoc tir Bén B thu bao lanh bao hanh tri gia 10% gia tri Hop dong
dugc phat hanh boi Ngan hang hodc Cong ty bao hiém ctia Bén Bva c6 hiéu luc trong
tho1 gian bao hanh".

Diéu 14 Hop ddng quy dinh:
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"DIEU 14. BAO HANH CONG TRINH.

14.1. Bén B s& cung cap Thu Bao lanh Bao hanh cho Bén A trong vong 15
ngay ké tir khi hoan thanh cong trinh. Gai tri ctia bao hanh 13 10% gié tri hop dong
(Bao gdm VAT) trong d6 thdi han 05 nam 1a cho phan két cau chinh, cac hang muc
mai, chéng htdm va 6ng mang va 03 ndm cho cac hang muc khac. Thu Bao lanh Bao
hanh phai duoc cong nhan va phat hanh hop phap boi co quan bao 1anh. Thu Bao
lanh Bao hanh duogc lap bang tiéng Anh va tiéng V, trong d6 ghi rd thoi han bao hanh
theo quy dinh tai Hop dong nay.

14.2. Néu xay ra bat ky 16i nao trong thoi han bao hanh Bén Asé giri thong bao
bang cong van hodc email hodc hinh thirc vin ban khac téi Bén B, va trong vong 07
ngay lam véic ké Ut khi Bén Athong béo, Bén B phai tién hanh stra chita cac us cb.
Néu Bén Bkhong tién hanh sira chita trong thoi gian trén, Bén Aés c¢6 quyén thu khoan
Bao 1anh Bao hanh ma khong phai tién hanh bat cr thi utc nao éd dat duoc us chép
thuan ut cac bén lién quan".

Céc diéu khoan trén duoc hai bén thoa thuan va thong nhat dé giam trir thiét
haicho bén dugc bao hanh (SK) trong trudng hop c6 hang muc can bao hanh nhung
bén cb nghia vu bao hanh (SI) khong thuc hién. Khi dé bén dugc bdo hanh (SK) s&
st dung khoan bao lanh dé stra chita, khéc phuc hang muc hu hong. Thoa thuan nay
phtt hop vé&i khoan 6 diéu 35 nghi dinh s 46/2015/M+ND-CP ngay 12/5/2-15 vé qua
Iy chat lugng va bao tri cong trinh xay dung.

"Piéu 35. Yéu cau vé bao hanh cong trinh xay dung

6. Chu dau tu phai thoa thuan trong hop dong xay dung véi cac nha thau tham
gia xay dung cong trinh vé quyén va trach nhiém cia cac bén trong bao hanh cong
trinh x4y dung; thoi han bao hanh cong trinh x4y dyng, thiét bi cong trinh, thiét bi
cong nghé; murc tién bao hanh; viéc luu giit, str dung, hoan tra tién bao hanh va viéc
thay thé tién bao hanh cong trinh xay dung bang thu bao lanh bao hanh cia ngan hang
c6 gia tri tuong dwong. Cac nha thau néu trén chi dugce hoan tra tién bao hanh cong
trinh hodc giai tdéa thu bao lanh bado hanh sau khi két thuc thoi han bao hanh va duoc
cht dau tu xac nhan da hoan thanh cong viéc bao hanh".

Nhung SI da khong cung cip Thu bao 1anh bao hanh cho SK.

Khoan 2 Piéu 46 Nghi dinh s6 37/2015/ND-CP ngay 22/04/2015 vé hop dong
xay dung quy dinh:

"Piéu 46. Bao hiém va bao hanh theo hgp dong xay dung

2. Bao hanh.

a) Bén nhan thau co trach nhiém bao hanh cong trinh, bdo hanh thiét bi theo
dung cac thoa thuan trong hop dong. Cac théa thuan ciia cac bén hop dong év thoi
han bao hanh, mtic bao dam bao hanh phai phu hop véi quy dinh caa phap luat vé
xay dung.

b) Bao dam bao hanh c6 thé thuc hién bang hinh thtc bao 1anh hodc hinh thic
khéc do cac bén thoa thuan, nhung phai uvu tién ap dung hinh thirc bao lanh;

c) Bén nhan thau chi dugc hoan trd bao dam bao hanh cong trinh sau khi két
thic thoi han bao hanh va duge chi dau ut xac nhan di hoan thanh cong viéc bao
hanh.
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d) Trong thoi han bao hanh, bén nhéan thau phai thuc hién viéc bao hanh trong
vong hai muoi mét (21) ngay ké Ut ngay nhan dugc théng bao sira chita clia bén giao
thau; trong khoang thoi gian ndy, néu bén nhan thau khong tién hanh bao hanh thi
bén giao thiu cd quyén s dung tién bao hanh dé htué 6t chirc, 4 nhan khac sira
chira".

Déi chiéu voi diém néu trén, KS co quyén sir dung tién bao hanh dé thué don
vi khéc stra chira hang muc ma SI c6 nghia vu bdo hanh nhung khdong thuc hién.

Nhu vay, cin ¢t vao cac quy dinh néu trén, néu SI khong cung cip cho SK thu
bao lanh bao hanh thi SK c¢6 quyén tam giit 10% gia tri Hop dong twong duong véi
30.580.000.000 dong. Trén thuc té, SI khong cung cap Thu bao lanh cho SK. Do vay
khong thé tinh 13i d6i véi khoan 30.580.000.000 dong vi day khong phai 1a khoan
cham thanh toan ctua SK.

3. Bdi v6i hang muc stra chira hé thong thoat nude ngoai nha.

Tai trang 19, 20 Ban 4n so tham, Hoi dong xét xir xac dinh "Pay 1a chi phi thuc
té ma bi don (SK) d3 phai thuc hién cho viéc sira chita va thudc vé trach nhiém cua
nguyén don (SI). Tuy nhién bi don chi yéu cau tong s6 1a 14.827.940.019 dong thap
hon so v&i sb thiét hai thuc té nén Hoi déng xét XU chép nhan yéu cau cua bi don"

Phéan quyét ndy ctia Hoi dong xét xir so tham la khong khach quan, béi 18 yéu
cau cuia SK 13 budc SI phai thanh todn cho SK toan bd céc thi¢t hai ma SK phai ganh
chiu do 16i cua SI theo quy dinh tai Piéu 20 Hop dong. Do d6 ddi v6i hang muc stra
chita hé thong thoat nudc ngoai nha, SI cling phai c6 trach nhiém bdi thudng cho SK.

Theo Chimg thu giam dinh, chi phi thay d6i hé thong thoat nudc ngoai nha al
2.580.930.013 dong x10% VAT= 2.839.023.014 dong.

4. B6i voi khoan phat cham tién d6 24.464.000.000 dong

Tai Pon sira doi, bd sung yéu cau khang cio ngdy 06/8/2025, SK di chuing
minh SI cham tién d6 68 ngay, tinh tir ngay 02/5/2020 1 ngay hoan thanh cong trinh
quy dinh tai diém 1.2 Piéu 1 Hop dong dén ngay 10/7/2020 1a ngay cac bén ky Bién
ban nghiém thu hoan thanh hang muc cong trinh hoic cong trinh xay dung dé dua
vao su dung ngay.

Bi don d2 ndp ban sao Bién ban nghiém thu ngay 10/7/2020 ky giira ba bén
gdém c6: Chu dau tu 1a Cong ty TNHH L, Nha thau thi cong 1a Cong yt TNHH Xay
dung S6 - Chi nhanh thanh phd H, Pon vi tu van giam sat 1a Cong ty TNHH H5. Tai
liéu nay cling da dugc luu tai hd so vu an.

5. Pbi v6i khoan tién duoc tinh 13i.

Sé tién SI duoc tinh 13i (néu du didu kién) 1a: 42.947.727.278 - 30.580.000.000
=12.367.727.278 dong.

Congty S4 dé nghi Toa dn nhén dan thanh phé Ha Ngi siva Béin dn so thim
s6 28/12024/KDTM-ST ngay 31/7/2024 ciia Toa dn nhén din quin Cau Gidy, thanh
phé Ha Néi, theo hudng sau:

1. Khong chap nhan yéu cau cua SI vé viéc budc SK thanh toan sb tién
57.800.000, 000 d6ng ma TAND quén Cau Gidy xéc dinh 1 tién gbc con lai theo Hop
ddng. S tién gdc con lai chi 1a 42.947.727.278 ddng (Lay sd liéu trong Ching thu
tham dinh).
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2. Khong chap nhan yéu cau ciia SI vé viéc budc SK thanh toan sb tién 14i tinh
trén s6 tién ng gbe 57.800.000.000 dong.

Sé tién SI duoc tinh 13i (néu du diéu kién) 1a: 42.947.727.278 - 30.580.000.000
=12.367.727.278 dong.

3. Chép nhan yéu cau cua SK vé viéc budc SI thanh toan khoan tién phat cham
tién d6 1a 24.464.000.000 dong.

4. Chap nhan yéu cau cta SK vé viéc budc SI thanh toan khoan chi phi sta
chita hé thong thoat nudc ngoai nha 2.839.023.014 dong.

5. Chép nhan yéu cau cua SK vé viéc budc SI thanh toan khoan phat cham tién
do, sb tién: 24.464.000.000 dong.

* Nguyén don CoOng ty TNHH X (S81) do ngwoi dai dién theo phdp ludt la
6ng C MUN SU - Téng Gidm déc ( ngwoi phién dich la ba Lé Thi D); Ngwoi dai
dién theo tiy quyén la ba Truwong Thi Q; Ngwoi bdo vé quyén va loi ich hop phdp:
Vin phong ludt sw Nguyén Ngoc P do 6ng Nguyén Ngoc P — Truéng Vin phong
lam dgi dién thong nhdt trinh bay:

Nguyén don Cong ty TNHH X xac nhan da ky Hop dong xay dung nha xudng
s6 0205-LVH ngay 02/5/2019 véi bi don Cong ty TNHH S4, Cong trinh nha xuong
thudc dy an: "L WAREHOUSE PROJECT" tai dia diém: Lo T, PUONG SO D, KCN
A, xa A, huyén L, tinh Pong Nai. Cong ty TNHH S4 (nay duoc goi tit 1a: “S4” hodc
“SK”) va TNHH Xay dung X (nay duoc goi tat 1a: “X” hodc “SI”). Hai bén khong
tranh chap vé qua trinh ky két, ndi dung ciia Hop dong trén. Ban 4n so thim sd
28/2024/KDTM-ST ngay 31/7/2024 cua Tda an nhan dan quin Cau Gidy, thanh phd
Ha Noi di quyét dinh: Budc S4 thanh toan cho X s6 no goc 13 57.800.000.000 dong
va tién 13i tam tinh dén ngay 30/7/2024 12 21.500.489.807 dong; Tong cong, S2 phai
thanh toan cho X sé tién 79.300.489.807 dong. X ddng y voi quyét dinh trén cta ban
an so tham.

X khong ddng ¥ v6i yéu cau phan té va yéu cau khang cdo cia S2 trong vy an.
Cu thé:

1. V& s6 tién no goc:

S2 cho rang, s tién thoa thuan trong hop dong 1a gia tam tinh 1a khong chinh
xéac. Hop ddng da ky gitta X va S2 1a hop ddng tron goi. Theo quy dinh cua phap luat
vé loai hop dong tron goi, du khbi lwong thi cong, ting hay giam, néu khong co thoa
thuan, S2 van phai c¢6 nghia vu thanh toan toan b so tién con lai ctia Hop dong cho
S3 IL. S6 tién ng gdc 1a sd tién con lai ctia Hop dong di thoa thuan ky két giira hai
bén. Hop dong di hoan thanh. S4 ciing da ban giao toan bo cong trinh cho Chu dau
tu dua vao st dung. Thyc té, S2 ciing di dugc Chu dau tu Cong ty L tiép nhan, nghiém
thu va thanh toan 100% gia tri hop dong da ky. Do vay, viéc S2 dua ra yéu cau khau
trir d6i voi X 12 v6 1y va khong ¢ can ctr. D& nghi Hoi dong xét xtr phuc thim tuyén:
Budc S2 thanh toan tra cho X sd no goc 1 57.800.000.000 dong (Nam muoi bay ty,
tam tram triéu dong).

2. Vé y kién ciia S2 lién quan dén tién lai.

Tai cap so tham, X yéu cau S4 thanh toan s6 tién 13i phat sinh do vi pham nghia
vu thanh toén tinh trén du no gbc ciia hop dong chua thanh toan véi muc 14i suét
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10%/nam. COéng ty TNHH S4 tiép tuc phai chiu tién 13i v6i mic 13i suat 10%/nam
cho dén khi thanh toan hét s tién no. Tién lai tam tinh dén ngay 30/7/2024 1a
21.500.489.807 d6ng (Hai muoi mot ty ndm tram triéu bon trim tim muoi chin nghin
tam tram linh bay dong). Vi céc 1y do sau:

Ho so thanh toan d4 thé hién S2 da khong thanh toan dung han s tién con lai
ctua hop ddng cho S3 1L 14 57.800.000.000 dong (D3 bao gdm tién VAT 10%). X ciing
chi tinh tién 14i trén s6 tién no goc khong c6 VAT 1a 52.545.454.545d6ng.

V& thoi han tinh 14i: X d3 tinh 13i theo dtng thdi han cham thanh toan

theo quy tac +30 ngdy ké tir ngay dén han. Cho dén nay, S2 khong co bat cr ¥ kién
nao ddi vai viée xac dinh thoi han tinh 13i cia X.

Vé quan diém cua S2 cho rang, sb tién tinh 14i phai trir di s6 tién bao 13nh bao
hanh tuong duong véi 10% gia tri hop déng. X khong dong y. Boi I&:

+ Cin ctr theo khoan 4.2 Biéu 4 Hop dong quy dinh vé tién d6 thanh toan. Sé
tién tam giit cho thoi gian bao hanh trong dwong 10% Gia tri hop dong s& duoc thanh
toan cho Bén B trong vong 14 ngay lam viéc sau khi Bén A da nhan duoc tir Bén B
thu bao 1anh bao hanh tri gia 10% Gia tri hop dong dugc phat hanh boi Ngan hang
hodc Cong ty bao hiém cua Bén B va ¢6 hiéu luc trong thoi gian bao hanh.

X c6 du diéu kién dé dugc thanh toan 100% gia tri hop dong. Tuy nhién, S2 da
c6 18i khi khong xac nhan hd so quyét toan va xac nhan khdi luong thi cong nén X
khong thé phat hanh ching thu do khong c6 di diéu kién dé phat hanh ching thu bao
lanh tir ngan hang. S4 da dugc thanh toan 100% s tién tir Chu dau tu va khong co
bat cr yéu cau khau trir ndo. Muc dich cta tién 13i trong Hop dong xay dung 13 dé bu
dap cho thiét hai cho bén bi vi pham do hanh vi ¢6 16i ctia mot bén. Néu S2 thyc hién
dung hop dong, X da c6 du ho so trinh ngan hang phat hanh chimg thu bao 1anh bao
hanh cho ¢ong trinh. X s& nhan dugc 100% gia tri hop déng va sb tién ndy co thé
dugc dua vao qua trinh kinh doanh cua X.

Tai phién toa phtc thAm hom nay, nguyén don rat mot phan yéu cau tinh 1ai
trén s6 tién ng gdc (57.800.000.000 ddng) sb tién 21.500.489.807 dong —
14.259.056.001 dong = 7.241.433.806 dong (Bay ty, ba trim nim muoi chin triéu,
bdn traim ba muoi ba nghin, tdm trim linh sdu dong). Can ctr vao cac didu 4.2 va diéu
14 ctua Hop dong xay dung nha xudng sé 0205-LVH ngay 02/5/2019 quy dinh tién
bao hanh cong trinh c6 gia tri 10% gia tri hop dong (bao gdbm VAT) trong d6 thoi
han 5 nim la cho phan két ciu chinh, cac hang muc mai, chong thim va ong méng
va 03 niam cho cic hang muc khic. Do d6, nay X yéu cau S4 thanh toan sé tién lai
phat sinh do vi pham nghia vu thanh toan tinh trén du no gbc ctia Hop dong xay dung
nha xudng s6 0205-LVH ngay 02/5/2019 chua thanh toan v&i muc 13i suat 10%/nam
s6 tién con lai 1a: 14.259.056.001 dong (Mudi bdn ty, hai trim ndm muoi chin triéu,
khong tram nim muoi sau nghin, khong tram linh mot dong).

3. Vé yéu ciu phat hop dong do chiam tién d9.

X khang dinh khong cham tién d6 thuc hién hop déng. Piéu nay duoc chimg
minh bang:

Theo thoa thuan hop ddng, Sam | chi thuc hién cong viée xay dung. X khong
c6 nghia vu thuwe hign viéc xin gidy phép hoan cong doi véi cong trinh. Co nhiéu
don vi cung thuc hién cac cong viéc khac nhau tai du an. Phan viéc cua Sam | hoan
thanh ban giao thi don vi khac méi c6 thé thuc hién tiép cac cong viec. 15/4/2020,
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Chu dau tu LogisValley c6 Bao cao hoan thanh thi cong x4y dung gti dén Co quan
c6 thim quyén moi nghiém thu cong trinh. Ngay 15/5/2020, Chu dau tu - Logis
Valley ciing X (xay dung), H2 (Tu van thiét ké va Tu vin Giam sat) dd ky Bién ban
nghiém thu hoan thanh hang muc cong trinh hodc cong trinh xay dung dé dua vao s
dung. Nguoi dai dién cho C1 dau tu - L 12 6ng Choi Won H1 ciing chinh 1a Nguoi
dai dién theo phap luat ciia S2. S2 cho rang X chua hoan thanh cong viéc cua hop
déng, cham tién d6 nhung khong co bat cur tai liéu, chuing ctr nao chtirng minh. Theo
thoa thuan hop dong: S4 khong du diéu kién dé ap dung diéu khoan phat do chdm
tién d6 doi voi X. Boi 1&: Theo muc 7.2 Piéu 7 ciia Hop ddng: Trong truong hop
thanh toan cham do 15i ctia Bén A dan dén sy cham tré hoat dong cuia Bén B, tién do
thure hién du 4n s& dwge gia han theo thoi gian chim thanh toan. Theo ho so thanh
toan da chimg minh rat 1 18i ciia S2. Sau qua trinh nghiém thu, ngoai viéc phan anh
vé mot so 16i lién quan dén hé théng phong chay chita chay, S2 ciing khong c6 bat ctr
van ban, yéu cau nao dbi véi X dbi véi viée thi cong cac cong trinh.

4. Vé yéu ciu khau trir tién bao linh bao hanh

Yéu cau nay 1a vo 1y va thiéu cin ctr. Boi 1&: Bao lanh bao hanh duoc phat hanh
nham muc dich ddm bao cho viéc thyc hién nghia vu bao hanh cua bén nhén thau
dugc thyc hién dung theo cam két trong hop dong xay dung trong khoang thot gian
da thoa thuan. Thu:c té, S2 van gitr tién thi cong ctia Sam | chua thanh toan, so tién
ndy vuot qua s tién bao lanh bao hanh theo thoa thuan ciia Hop dong. Yéu cau nay
trung 1ap voi yéu cau khéi kién cua S2 vé viéc budc X thanh toan tién stra chira, thude
pham vi khoi kién ctia vu an. S4 da c6 16i ddn dén viéc X khong thé phat hanh bao
lanh bao hanh theo thoa thuan hop dong.

5. Poi v6i yéu cau ciia SK vé viéc budc SI thanh toan khoan chi phi sira

chira hé¢ thong thoat nwée ngoai nha 2.839.023.014 dong.

Yéu cau nay nam ngoai pham vi phan t6 cuia SK, chua dugc thu 1y trong vu 4n nén
dé nghi Hoi dong xét xtr khong chip nhan yéu cau ndy cua bi don.

Hop dong ky két gitta X va S2 1a loai hop dong tron goi. Theo quy dinh phap
luat, khi cong trinh dugc hoan thanh, néu khong c6 thoa thuan thi S2 phai thanh toan
s6 tién con lai cia Hop ddng cho S3 IL. Yéu cau nay ndm ngoai pham vi phan té caa
S4, chua dugc thu 1y trong vu an nay.

Nguyén don dé nghi Toa 4n cap phuc thim sira Ban 4n so tham s
28/2024/KDTM-ST ngay 31/7/2024 cua Toa 4n nhan dan quan Cau Giy, thanh phé
Ha Noi theo hudng chap nhan yéu cau doi ng gbe sb tién 57.800.000.000 dong (Nam
muoi bay ty, tam tram triéu dong) va so tién 14i trén s6 tién no gbc (57.800.000.000
d6ng) chua thanh toan v&i mirc 13i suat 10%/nam, sb tién con lai 1a: 14.259.056.001
dong (Mudi bdn ty, hai trim nim muoi chin triéu, khong trim nim muoi sau nghin,
khéng tram linh mot déng) ctia Hop dong xay dung nha xudng sé 0205-LVH ngay
02/5/2019 da ky gitra Cong ty TNHH X va Céng ty TNHH S4; Buoc Céngty TNHH
S4 thanh toan tra cho Cong ty TNHH X tong sb tién 1a 72.059.056.001 dong (Bay
muoi hai ty, khong tram ndm muoi chin tri¢u, khong tram nam muoi sau nghin, mot
tram linh mot dong). Ngoai ra, nguyén don khong con yéu cau nao khac.

* Pai dién Vién kiém sdt nhan thanh phé Ha Ni tai phién toa phdt biéu:
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Vé viéc chap hanh phap lut: Qua trinh tién hanh t6 tung va tham gia té tung,
nhiing nguodi tién hanh tb da chép hanh dung cac quy dinh cua Bo luat tb tung dan su.
Céc duong su chap hanh va thuc hién dy d cac quyén, nghia vu cta duong sy theo
quy dinh tai cac Piéu 70, 71, 72 BLTTDS.

Vé ndi dung: Dé nghi Hoi dong xét xtr can ¢t khoan 2 Piéu 308 BLTTDS nim
2015; Nghi quyét 326/2016/NQ-UBTVQH ngay 30/12/2016 vé 4n phi, 18 phi Toa an:
Chap nhan mot phan khang cdo ciia Cong ty TNHH S4; Stra mot phan Ban an Kinh
doanh thwong mai so tham s 28/2024/KDTM-ST ngay 31/7/2024 cia Toa 4n nhan
dan quan Cau Gidy, thanh phd Ha Noi theo hudng budc Cong ty TNHH S4 thanh
toan tra cho Cong ty TNHH X tong sd tién 14 72.059.056.001 dong (Bay muoi hai ty,
khong tram ndm muoi chin tri¢u, khong tram ndm muoi sau nghin, mgt trdm linh maot
d6ng) theo Hop dong xdy dung nha xudng s 0205-LVH ngay 02/5/2019; Trong do,
s6 tién no gdc 57.800.000.000 dong chura thanh toan va sd tién 14i do cham thanh toan
trén s tién ng gdc (Chua VAT) 1a 14.259.056.001 dong. Do tai cap phic tham,
nguyén don Cong ty TNHH X rat mot phan tién 13i do chdm thanh toan sd tién:
(21.500.489.807 dong — 14.259.056.001 dong) = 7.241.433.806 dong.

Chép nhan mot phan khang céo cua bi don Cong ty TNHH S4.
- V& an phi: Do dugc chap nhan mot phan khang cao nén bi don Cong ty TNHH S4
khong phai chiu an phi Kinh doanh thuong mai phtic tham theo quy dinh ciia phép
luat.

NHAN PINH CUA TOA AN

Can cit vao tai lidu, chitng cir da dwoc kiém tra, xem xét tai phién toa, két qud
viéc tranh tung tai phién toa, y kién ciia kiém sat vién, cdc quy dinh cia phdp ludt,
Hoi d&ng xét xu nhan dinh:

[1]Vé t6 tung:

1.1 Vé quan hé phap luit:

Cén cu don khéi kién va cac téi, lidu c6 trong ho so thé hién, pguyén don la

Cong ty TNHH X (Sau day dugc goi tat 1a: “Cong ty X IL”) theo Giay Chl'l‘r,lg nhéan
dang ky doanh nghiép Cong ty Trach nhi¢m hiru han Mot ‘Ehénh Viél:l; Ma so doanl}
ngh@ép: 0106028823 do Phong dang kquir‘lh doanh — S& K¢ hoach dau tu thanh pho
H cap ngay 30/10/2012, dang ky thay doi 1an thur 6 ngay 28/8/2020 c6 nguoi dai ,dién
theo phap luat 1a 6ng Chung Mun S1. Cong ty TNHH S4 (Sau day dugc goi tat la:
“Qéng ty S4”) ‘cé dang ky kil}h dogmh 0107854413 do Phong dang k}'/ k!nh doanh S¢&
K& hoach va dau tu thanh pho H cap ngay 19/5/2017, dang ky thay doi lan tpﬁ 5 ngéy
27/9/2924 c6 nguoi dai dién theq phap luat 1a 6ng Kang Dong H (Thot diém ky ket
Hop dong xay dyng nha xudng so 0205-LVH ngay 02/5/2019 la 6ng Choi Won H1).
Nhu vay, Hop dong xay dung nha xudng so 0205-LVH ngay 02/5/2019 da ky keét
gilra hai cong ty dugc xac 1ap boi chu thé c6 dang ky ki,nh doanh‘ va c¢6 muc dich lgi
nhuén, dugc xac dinh ‘12‘1 quan h¢ phé}p luat “Tranh chap Hop dong xay dung” quy
dinh tai tai khoan 1 Diéu 30 B¢ luat t6 tung dan sy nam 2015.

1.2 Vé tham quyén:
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Cong ty TNHH X (Sau day goi tat 1a “Cong ty X hoic “nguyén don”) khoi kién
bi don c6 yéu cau phan té Cong ty TNHH S4 (Sau day goi tat 1a “Cong ty S4”, “bi
don” hodc “bi don c¢6 yéu cau phan t6”). Tai thoi diém nguyén don khoi kién, bi don
cO tru so chinh tai dia chi: Tﬁng B toanha P, L' Y, phuong Y, quan C, thanh phé Ha
Noi, khoi kién yéu cau thanh toan khoan no phat sinh trong qua trinh thi cong Du an
xay dung theo “Hop ddng xay dung nha xudng s6 0205-LVH ngay 02/5/2019” véi
Cong ty TNHH S4 va Cong ty TNHH X thudc du an: "L WAREHOUSE PROJECT™
tai dia diém: Lo T, PUONG SO D, KCN A, xi A, huyén L, tinh Pong Nai, Viét Nam
thudc thim quyén giai quyét ciia Toa 4n nhan dan quan Cau Gidy, Thanhphd H theo
quy dinh tai khoan 1 Piéu 30 va Piéu 35 ctia B luat té tung dan su ndm 2015.

Tai diéu 26 Hop dong xay dung nha xudng s6 0205-LVH ngay 02/5/2019 cac
bén thoa thuan viée giai quyét tranh chip: “... néu tranh chdp khong thé gidi quyét
bang thwong lwong, tranh chdp sé dwoc giai quyét tai Toa dn trung tdm qudn Seul,
Han Quoc”.

Xét thay, can ctr vao Piéu 2 Bo luat td tung dan sy naim 2015 quy dinh: “Bé
ludt t6 tung dan sy dwoc dp dung doi véi moi hoat dong 16 tung dan sy trén lanh thé
nuéc Cong hoa xa héi chii nghia Viét Nam, bao gom dat lién, hai ddo, viing bién va
vung troi”. Cong ty X va Cong ty S4 1a hai phap nhan c¢6 dang ky kinh doanh theo P;
Qua trinh ky két va thuc hién hop dong déu dién ra trén lanh tho Viét Nam; Can cir
giao két Hop dong ciing 4p dung cac quy dinh cta phap luat Viét Nam. Do d6, viéc
giai quyét tranh chap khi mot bén c6 yéu ciu tai Toa an Viét Nam cé tham quyén 1a
phu hop voi quy dinh ctia phap luat. Nguyén don la Cong ty X c6 don khai kién giri
Toa an quan C, thanh phd Ha Noi. Ngoai ra, bi don Cong ty S4 ciing khong ¢ ¥ kién
vé tham quyén giai quyét, c6 don yéu cau phan td, tham gia t6 tung va thuc hién day
du cac quyén cua duong su. Diéu nay thé hién, cic bén di co sy théng nhat vé lya
chon Toa an Viét Nam 12 noi c6 thim quyén giai quyét tranh chap. Tuy nhién, Ban
an so tham da thiéu sot trong viéc nhan dinh vé tham quyén giai quyét tranh chap tai
ban 4an can rat kinh nghiém véi cip so thim vé ndi dung nay.

Bi don 1a Cong ty S7 ¢6 tru sé tai dia chi: Tang B tda nha P, L6 V'Y, phudng
Y, quan C, thanh phé Ha Noi. Can ct khoan 1 Piéu 35 va diém a Khoan 1, khoan 3
Piéu 39 Bo luat t6 tung dan sy Toa an nhan dan quan Cau Gidy, thy 1y giai quyét theo
thi tyc so tham 1a dung tham quyén.

Ngay 16/7/2021, nguyén don c6 don khoi kién giri Toa an nhan dan quan Cau

Gidy, thanh phd Ha Noi. Ngay 5/11/2021, bi don c6 don phan té giri Toa an. Xét thay,
don phan t6 cua bi don duge thu 1y trude khi Toa &n mé Phién hop kiém tra viéc giao
nop, tiép can, cong khai chimg cir va hoa giai ngay 22/2/2022, 19/10/2022 va
21/12/2022. Can cit khoan 3 diéu 200 BLTTDS yéu cau phan té ctia bi don duoc thy
ly 1a dung quy dinh.
V& xac dinh tu cach duong su, ngudi tham gia t tung, quan hé tranh chép giita cac
duong su, phap lut ap dung, thim quyén giai quyét vu an, Toa an cap so thim da
thuc hién theo diing quy dinh cua BLTTDS nam 2015.

1.3 Vé thoi hiéu:
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Can ctr vao Hop dong xay dung nha xudng s6 0205-LVH ngay 02/5/2019 da ky
gitta Cong ty TNHH X va Cong ty TNHH S4 thudc du an: "L WAREHOUSE
PROJECT" tai dia diém: Lo T, PUONG SO D, KCN A, xi A, huyén L, tinh Pong
Nai dén thoi diém nguyén don ndp don khdi kién, cling nhu dén thoi diém Cong ty
S4 ndp don phan tb tai Toa an, cac bén déu ndp don trong han luat dinh.

1.4 Vé thi tuc khang cdo:

Khong déng ¥ v6i Ban an Kinh doanh thuong mai so tham s 28/2024/KDTM-
ST ngay 31/7/2024 ctia Toa an nhan dan quan Cau Gidy, thanh phd Ha Noi, ngay
13/8/2024, bi don ndp don khang cdo (Pon khang cédo dé ngay 13/8/2024) cb ndi
dung khang c4o toan bo Ban an so tham. Bi don ndp tién tam tng an phi phiic tham
ngay 19/8/2024. Pon khang cdo va bién lai ndp tién tam Gng an phi phuc thim cua
Cong ty TNHH S4 lam va ndp trong thdi han theo ding quy dinh tai Piéu 273, 276
Bo Luét to tung dan sy nam 2015. Do vay, khang cao ctia bi don 1a hgp 1€ nén don
khang cdo dugc chap nhan xét xtr theo trinh tu phic tham.

1.5. Vé pham vi giai quyét phiic thim:

Theo quy dinh tai Piéu 293 B0 luat td tung dan sy nam 2015, do bi don khang
c40 toan bd Ban 4an Kinh doanh thuong mai so tham s 28/2024/KDTM-ST ngay
31/7/2024 ctia Toa an nhan dan quan Cau Giay, thanh phdé Ha Noi, Viét Nam. Do do,
can xem xét ca ndi dung yéu cau khoi kién va yéu cau phan t6 nén Hoi dong xét xir
phuc thadm xem xét lai toan bd ban an so thim co khang céo.

[IT]. Xét yéu cau khang cdo ciia Cong ty S4: Pé nghi cip phic thim sira Bin an
so' tham khong chip nhin yéu cau khéi kién ciia Cong ty X, chiap nhin yéu cau
phin t6 ciia Cong ty S4:

2.1. Ngi dung ciia “Hop dong xdy dung nha xwéng sé 0205-L\VH ngay
02/5/2019” da ky giita: Bén A Congty TNHH S4 (S6 Gidy chitng nhdn ddang ky doanh
nghiép 0107854413) va Bén B Cong ty TNHH X -Chi nhdnh thanh pho H (Sé Gidy
churng nhan dang ky doanh nghiép 0106028823-003, Tén dw an: "L WAREHOUSE
PROJECT" tai dia diém thi céng: L6 T, Puong s6 D, KCN A, xd A, huyén L, tinh
D(;ng Nai, Viéet Nam.

Piéu 1: Pham vi cong viéc.

1.1. Bén A ddng ¥ thué va Bén B dong ¥ thuc hién, hoan thanh toan bo cong
viéc xay dung Nha xudng cho Bén A theo thong tin chi tiét duéi day ("Cong viée thi
cong") can cur theo: (i) Cac diéu khoan va diéu kién quy dinh tai Hop dong nay, bao
gdm cong tac thi cong duoc quy dinh trong Bang khéi lugng du toan, cac ban vé thiét
ké va tiéu chuin k¥ thuét xay dung dugc phé chuin boi Bén A cing cac tai liéu lién
quan khéac dinh kém tai Phu luc 1 cuia Hop dong nay; va (ii) Cac quy dinh va tiéu
chuan vé xay dung theo quy dinh ctia phap luat Viét Nam hién hanh.

a. Tén du 4n: L WAREHOUSE PROJECT

b. Pham vi cong viéc: Chi tiét trong bdo gid dinh kém, bao gom: Pdt va méng, kién
triic, co dién, ngoqi that, phong chdy chita chdy va tdt cd cong viéc xdy dung bao
gom thiét ké, iy quyén, xit Iy chdt thdi thi cong, v.v.
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c. Dia diém thi cong: Lo T, Puong s6 D, KCN A, X A, Huyén L, Tinh Pong Nai,
Viét Nam.
1.2 Thoi han thi cong:
a. Ngay khoi cong: 02/05/2019.
b. Ngay hoan thanh: 02/05/2020.

Piéu 2: Gia tri hop dong.

2.1. Gia trj Hop dong: 278.000.000.000 VNP (Bang chit: Hai trim bay muoi
tam ty Viét Nam Dong chin) (chwa bao gdm thué GTGT) ("Gia tri Hop dong").

2.2. Viéc quyét toan hop dong dbi véi cac hang muc c6 khdi luong vuot qua
khéi luong trong bang bao gia hop déng ma khong co su yéu cau ctia Chu dau tu thi
khéi lwong ctia hang muc d6 s& khong can ctr trén khdi luong thi cong thuc té ma chi
can cur vao muc do hoan thanh ctia cac hang muc nay.

Viéc quyét toan hop dong dbi véi cac hang muc cé khéi lugng thi cong thap
hon khéi lwong trong bang bao gia hop dong s& dugc can cir vao khdi luong thi cong
thuc té, va Nha thau phai chép nhan hoan tién hoic giam tién thi cong vo diéu kién
néu Chu du tu c6 yéu cau. Quyét toan khoi lugng thi cong thuc té chi duge ap dung
d6i voi phan khéi luong phat sinh theo yéu cau caa Chi dau tu va cac hang muc phét
sinh m&i trong qua trinh thi cong c6 su chap thuan cua Chu dau tu.

2.3. Trong qua trinh thi cong, néu c6 phat sinh ting hodc giam khéi luong cac
hang muc xay lép, hai Bén s€ cung ban bac va théa thuan béng van ban, ky nhan vao
nhat ky cong truong dé 1am co sé cho viéc thanh toan. Pon gia cho cac hang muc
phat sinh s& 1a don gia trong Hop dong nay. Di véi cac don gia khong dugc quy dinh
trong Hop dong, hai Bén s& cung thoa thuan don gia mai.

Piéu 3: Bao linh thwe hién hop dong.

3.1. Bén B phai cung cip cho Bén A Thu Bao lanh thuc hién Hop dong co gia
tri trong duong 10% Tong Gia tri Hop dong (bao gom VAT) dé dam bao viéc Bén B
thuc hién cong viéc theo Hop dong. Thu Bao lanh thuc hién Hop dong sé duy tri hiéu
luc trong sudt thoi han ctia Hop dong nay.

3.2. Bén B khéng dugc nhén lai khoan bao dam thyc hién Hop ddng trong
truong hop: (i) Tir chéi thyc hién Hop dong sau khi Hop dong c6 hiéu luc; hodc (ii)
Vi pham céac nghia vu theo quy dinh tai Hop dong nay.

Piéu 4: Piéu kién thanh toan.

4.1. Bén A s& thanh toan Gia tri Hop dong cho Bén B theo céac diéu kién sau:

4.2. Pdng tién thanh toan: Pong tién thanh toan 1a Viét Nam D.

4.3. Phuong thiic thanh toan: Chuyén khoan ngan hang theo thong tin sau:

Chu tai khoan: Cong ty TNHH X - Chi nhanh Thanh phd H; Sé tai khoan: 191
29873000 019; Tén Ngén hang: Ngan hang TMCP K1 (T1) - Chi nhanh G3 (bia chi
Ngan hang: S6 C P, Phuong F, Quan B, TP ).

4.4. Tién d6 thanh toan: Thanh toan dot 1 - Tam tng: 20% Tong Gia tri Hop
d6ng s& dugc thanh toan khi Bén A nhan duoc Thu Bao 1anh tién tam (mg voi gia tri
bang 20% Tong Gia tri Hop dong tir Bén B.

Thanh toéan tién do: Thanh toan tién do s& duoc thyuc hién theo tién do xay dung (ty
1€ hoan thanh cong viéc) sau khi Bén A nhan dugc héa don VAT tuong ing tu Bén
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B, nhung trong moi trudng hop khong cham hon 03 ngay lam viéc ké tir ngay hoan
thanh mdc tién do ¢ lién quan theo d6 hoa don VAT tuong tng dugc cip.

S tién tam giit bao hanh: S tién tam giit cho thdi gian bao hanh twrong duong 10%

Gia tri Hop dong s& dugc thanh toan cho Bén B trong vong 14 ngay 1am viéc sau khi
Bén A nhan duoc tir Bén B Thu Bao lanh bao hanh tri gia 10% Gia tri Hop dong,
dugc phat hanh boi Ngan hang hodc Cong ty bao hiém ctua Bén B va c6 hiéu lyc trong
tho1 gian bao hanh....
Phu luc Hop ddng s6 01 (kém theo Hop dong s6 0205-L\VH ngay 02/5/2019): Biéu
chinh phan tram tam Gng: Phan trim tam Gmg quy dinh tai diéu 4.3 ctua Hop dong nay
s& dugc diéu chinh nhu sau: Phan tram tam tng ban dau: 20% tong gi tri hop dong.
Phén trim tam Gmg diéu chinh: 10% tong gia tri hop dong...

Nhu vay, ¢6 can cur xac dinh ngay 2/5/2019, Céng ty X va Cong ty S4 ky Hop
d6ng x4y dung nha xuong sd 0205-LVHVE viéc thi céng cong trinh nha xudng thudc
du an: "L WAREHOUSE PROJECT" tai dia diém: L6 T, duong s6 D, KCN A, xi A,
huyén L, tinh Pong Nai. Theo ndi dung hop doéng, Cong ty S4 giao cho Cong ty X
thuc hién thi cong cac hang muc sau: DAt va moéng, kién tric, co dién, ngoai tht,
Phong chay chira chay va tat ca cong viéc xay dung bao gom thiét ké, uy quyén, xtr
ly thi céng. Thai han thi cong 12 01 ndm ké tir ngay 2/5/2019 dén ngay 2/5/2020. Gia
tri hop dong 1a 278.000.000.000 dong (chua bao gdm VAT). Cac duong su déu thong
nhat cac ndi dung lién quan dén viéc ky két Hop dong. Xét thdy, Hop dong s6 0205-
LVH ngay 02/5/2019 duoc da duoc cac bén tu nguyén ky két va dam bao vé mat chi
thé ky két. Noi dung va hinh thirc cia Hop dong phu hop véi quy dinh ciia phap luat
nén c6 hi¢u luc dbi voi cac bén.

2.2. Xét ndi dung yéu ciu khéi kién ciia nguyén don Cong ty TNHH X.

Theo Hop dong xay dung nha xuong s6 0205-LVH ngay 02/5/2019, gié tri hop
dong 1a: 305.800.000.000 dong (Ba trdm linh nam ty, tim trdm triéu dong), da bao
gom 10% thué VAT. Cong ty S4 d thanh toan cho Cong ty X sé tién 248.000.000.000
dong (Hai tram bén muoi tam ty dong. Cong ty S4 va Cong ty X xac nhan sd tién no
gbc con lai cua hop dong trén 1a 57.800.000.000 dong (Nam muoi bay ty, tam trim
triéu dong).

Tai Toa an cép so thim, nguyén don Cong ty X rit mot phan yéu cau khoi
kién, giit 02 yéu cau khai kién con lai 1a:

+ Yéu cau bi don Cong ty S4 thanh toan tién no gdc 1a 57.800.000.000 (Nam
muoi bay ty, tim tram triéu dong), (d4 tinh VAT).

+ Yéu cau bi don thanh toan tién chdm thanh toan tinh dén ngay 21/7/2024:
21.500.489.807 (Hai muoi mot ty, ndm tram triéu, bon trdm tam muoi chin nghin,
tam tram linh bay dong).

Nhén thay: Hop dong xdy dung nha xudng s6 0205-LVH ngay 02/05/2019
dugc cac bén ky két trén tinh than ty nguyén, hinh thirc va ndi dung ciia hop dong
pht hop véi quy dinh ciia phap luét tai thoi diém ky két, khong trai dao dirc xa hoi
nén c6 gia tri thyc hi¢n ddi vai cac bén.

2.2.1 D6i v6i yéu ciu thanh toan tra sé no gbc:

Qua trinh thuc hién Hop ddéng xdy dung nha xudng sé 0205-LVH ngay
02/5/2019, Cong ty TNHH S4 da vi pham nghia vu thanh todn s tién 57.800.000.000
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d6ng (Nam muoi bay ty, tam trim triéu dong). Trong qué trinh xét xtr so tham, bi don
cling x4c nhan s tién con no nguyén don theo Hop dong xay dung nha xudng sb
0205-LVH ngay 02/5/2019 nhu nguyén don trinh bay. Tuy nhién, Cong ty S4 cho
rang theo Diéu 2 Hop ddng, viéc thanh toan dua trén gid tri quyét toan nhung hai bén
chua lam thu tuc quyét toan. Cong ty S4 cho rang: Trén thyc té, nhiéu hang muc Cong
ty X chua thyc hién — Puogc goi 1a gia trj khdi lugng giam trir. Theo gia tri Cong ty X
dua ra 14 11.118.607.429 ddng nhung theo gia tri Chimg thu tham dinh gia Cong ty
S4 xac dinh la 16 719.872.567 dong (da bao gom 10% thué VAT). Cong ty S4 khong
chap nhan yéu cau ctia Cong ty X vé viéc budc Cong ty S4 thanh toan tra s6 tién
57.800.000.000 d¢ong (Nam muoi bay ty, tim trim triéu dong) ma Toa an cip so tham
d3 xac dinh 1a tién gbc con lai theo Hop dong. COng ty S4 cho rang: S tién gbe con
lai theo chi 14 42.947.727.278 dong (Lay s6 liéu trong Chting thu thim dinh). Ngoai
ra, Cong ty X khong hoan thanh thu tuc tha tuc quyét toan cong trinh nén chua du
diéu kién thanh toan.

Hoi dong xét xir xét thay:

Qua trinh thuc hién Hop dong xdy dyng nha xudng s6 0205-LVH ngay
02/5/2019, Cong ty X di cung cip cho Cong ty S4 day du hd so thanh toan. Ngay
15/4/2020, Cha dau tu LogisValley c6 B4o cdo hoan thanh thi cong xay dung giri dén
Co quan c6 tham quyén moi nghiém thu cong trinh. Ngay 14/5/2020, Cong ty TNHH
L (Chu dau tu) va Cong ty TNHH S4 (Tong thau du 4n) da ky bién ban nghiém thu
hoan thanh cong trinh véi su tham gia ctia don vi tu van giam sat va don vi tu van
thiét ké - Cong ty TNHH H5. Ngay 15/5/2020, Cha dau tu - Logis Valley cing X
(xay dung), H2 (Tu van thiét ké va Tu van Giam sat) di ky Bién ban nghiém thu hoan
thanh hang muc cong trinh hodc cong trinh xdy dung dé dua vao sir dung.

Theo quy dinh tai Diéu 4 cua Hop dong vé Piéu kién thanh todn thé hién:
Thanh toan sé dwoc thanh todn theo tién dé xdy dung sau khi Cong ty S4 nhan duoc
hoa don VAT twong ung tir CONg ty X nhung trong moi tricong hop khong cham hon
30 ngay ké tir ngay hoan thanh moc tién do cé lién quan theo dé héa don VAT twong
itng dirge cdp. Ngay 15/5/2020, cac bén ky bién ban nghiém thu xac nhan khéi luong
cong viéc thuc té da hoan thanh. Do d6, Cong ty S4 c6 trach nhiém nghia vu to chirc
nghiém thu, thanh toan, quyét toan cong trinh theo quy dinh tai d khoan 2 Diéu 112,
khoan 3 Diéu 123, khoan 5 Piéu 144 Luat Xay dung 2014. Pong thoi, Cong ty S4
khong chi ra cac hang muc do Cong ty X IL thi cong cong trinh khong dat yéu cau
chat luong dé lam can cir khong nghiém thu, tir chbi nghiém thu theo diém b,c khoan
2 Piéu 122 Luat Xay dung. Hang muc thi cong di duge Cong ty S4 dua vao sir dung
do d6 Cong ty S4 phai co trach nhiém tiép nhan cong trinh va quyét toan, thanh 1y
hop ddng xdy dung theo quy dinh tai Diéu 147 Luat Xay dung. Tai Diéu 7.2 Hop
dong quy dinh : “...Véi diéu kién Cong ty X thuwc hién ding va ddy dii cac nghia vu
ciia minh dwoc néu ra trong hop dong nay, Cong ty S4 sé thanh toan va boi hoan cho
Cong ty X diing tién do thanh todn theo quy dinh tai Diéu 4 ciia hop dong nay. Truong
hop thanh todn chdm do 16i ciia CONg ty S4 dan dén su chdm tré hoat déng ciia Cong
ty X, tien d6 dur én sé duwoc gia han theo thoi gian cham thanh toan....”. Do d6, khang
céo cua CONng ty S4 cho rang COng ty X chua hoan thanh ho so thanh quyét toan nén
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chua phat sinh nghia vu thanh toan 1a khong phu hop v6i quy dinh cta phép luat.
Theo khoan 16 Diéu 4 Luat Gia 2023 quy dinh: Tham dinh gid la hoat dong
tw van xdc dinh gid tri cua tdi san tham dinh gid tai mét dia diém, thoi diém, phuc vu
cho muc dich nhat dinh do doanh nghiép tham dinh gid, Hoi dong tham dinh gid thire
hién theo Chudn muec tham dinh gia Viét Nam. Tai thoi diém nghi¢m thu hoan thanh
cong trinh dua vao st dung ngay 14/5/2020, cac bén gom chu dau tu, tong thau thi
cdng COng ty S4 khdng yéu cau Tham dinh gia toan bo gia tri khdi lwong ma Céng
ty X da thuc hién thi cong. Ngoai ra, trong Hop ddng xdy dung nha xudng s6 0205-
LVH ngay 02/5/2019 gitra Cong ty S4 va Cong ty X khong thoa thuan viéc thanh toan
ddi véi tung hang muc thi cong dua trén bdo céo tham dinh gia. Do d6, Cong ty S4
giam trir gia tri khoi lugng hoan thanh cong viée ciia Cong ty X IL trén co s¢ Chimg
thu tham dinh gia 1a khong c¢6 co sd. Do d6, ban an so tham budc Cong ty S4 phai
thanh toan cho Cong ty X s tién ng gdc cia Hop dong trén 13 57.800.000.000 dong
(Nam muoi bay ty, tim tram triéu dong) 13 c6 can ctr. Noi dung khang céo nay cua
Cong ty S8 khéng c6 co so chap nhan.
2.2.2 Poi véi yéu cau doi sé tien Lai phat do bi don cham thanh toan:
Tai cap so tham, Cong ty X yéu cau S4 thanh toan so tién 13i phat sinh do vi
pham nghia vy thanh toan tinh trén du ng gbc ctia hop dong chua thanh toan véi muc
131 suat 10%/mam. Cong ty S4 tiép tuc phai chiu tién 13i v6i muc 13i suat 10%/nim
cho dén khi thanh toan hét s tién no. Tién lai tam tinh dén ngay 30/7/2024 1a
21.500.489.807 d6ng (Hai muoi mot ty nam tram triéu bon tram tdm muoi chin nghin
tam tram linh bay d6ng) nhung khong néu cu thé thoi gian tinh 13i cham tra. Va néu
cac ly do sau:
H so thanh toan d3 thé hién Cong ty S4 di khong thanh toan dung han s6 tién
con lai cua hop dong cho S3 IL 14 57.800.000.000 dong (D3 bao gom tién VAT 10%).
Cong ty X ciing chi tinh tién 1ai trén s6 tién no goc khong c6 VAT la 52.545.454.545
dong (Nam muoi hai ty, nam traim bén muoi lam triéu, nim trim bén muoi 1am nghin
dong).

V& thoi han tinh 1i: Cong ty X d tinh 14i theo dGng thdi han cham thanh
Toan theo quy tic + 30 ngay ké tir ngdy dén han. Cho dén nay, S2 khong c6 bat ctr y
kién nao déi voi viéc xac dinh thoi han tinh 1i cia X.

Vé quan diém cta S2 cho rang, sb tién tinh 14i phai trir di s6 tién bao 13nh bao
hanh twong duong véi 10% gié tri hop dong.

Hoi ddng xét xir xét thay:

Cin cir theo khoan 4.2 Diéu 4 Hop dong quy dinh vé tién d6 thanh toan. S6
tién tam gitr cho thoi gian bao hanh tuong duong 10% Gia tri hgp dong s& duoc thanh
toan cho Bén B trong vong 14 ngay lam viéc sau khi Bén A da nhan dugc tur Bén B
thu bao 1anh bao hanh tri gia 10% Gia tri hop dong dugc phat hanh boi Ngan hang
hoac Cong ty bdo hiém ctia Bén B va c6 hiéu lyc trong tho1 gian bao hanh.

cong ty X c6 du diéu kién dé duoc thanh toan 100% gia tri hop dong. Cong ty
S4 di co 16i khi khong xac nhan ho so quyét toan va xac nhan khéi lugng thi cong
nén Cong ty X khong thé phat hanh chimg thu do khong c6 du diéu kién dé phat hanh
chung thu bao lanh tir ngan hang. Cong ty S4 di duogc thanh todn 100% sb tién tir
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Chu dau tu va khong co bét cit yéu cau khau trir ndo. Muyc dich cua tién 13i trong Hop
ddng xay dung 1a dé bu ddp cho thiét hai cho bén bi vi pham do hanh vi ¢6 13i cua
mot bén. Truong hop Cong ty S4 thuc hién ding hop dong, Cong ty X da c6 du hd
so trinh ngan hang phat hanh ching thu bao 1anh bao hanh cho céng trinh. Cong ty
X s& nhan dugc 100% gia tri hop dong.

Trong Hop dong xay dung nha xudng sé 0205-LVH ngay 02/5/2019, cac bén
khong thoa thuan vé s tién cham thanh toan. Theo DPiéu 43 Nghi dinh sé 37/ND-CP
ngay 22/4/2015 ctia Chinh Phu quy dinh chi tiét vé Hop dong xay dung quy dinh:
Truong hop bén giao thau thanh todn khéng ding han va khéng day di theo théa
thudn trong hop dong thi phai boi thwong cho bén nhdn thdu theo ldi sudt qud han
do ngdn hang thwong mai noi bén nhdn thay mé tdi khodn thanh toén céng bé twong
ing véi cdc thoi ky chdm thanh todn. Lai chdm thanh todn dwoc tinh tir ngay ddu tién
chdm thanh todn cho dén khi bén giao thau thanh todn day di cho bén nhén thau.

Do bi don da vi pham nghia vu thanh toan nén phai chiu sd tién 13i phat sinh
do vi pham nghia vu tinh trén du ng gbc ciia hgp dong chua thanh toan. Do d6, Cong
ty X khoi kién yéu cau Cong ty S9 phai thanh toan s tién 13i cham thanh toan 1a ¢
can cu.

Tai cap so tham chua yéu cau Cong ty X cung cap murc ldi suat 4p dung cua
Ngén hang noi céng ty mé tai khoan. Tuy nhién, nguyén don tu nguyén dé nghi ap
dung muc l1ai suat 10% theo quy dinh tai khoan 2 Diéu 468 BLDS 2015, trén thuc té
muc 14 sudt ndy ciling c6 loi cho phia Cong ty S4. Cong ty S4 ciing khong c6 ¥ kién
phan ddi vé muc 13i suat nay. Do d6, Hoi dong xét xir chap nhan yéu cau ciia Cong
ty S10 x4c dinh mirc 13i sudt 4p dung dé lam can c@r tinh cham thanh toan 13 10%.
Theo diéu 4.2 cia Hop ddng quy dinh viéc thanh toan theo tién do va sau khi bén A
nhan dugc hdéa don VAT tuong tng tir bén B nhung trong moi trudng hop khong qua
30 ngay. Cong ty S4 thira nhan cong trinh di hoan thanh va ban giao cho chii dau tu
dua vao str dung tir naim 2020. Cong ty S4 da duoc thanh toan 100% gia tri Hop dong
v6i chi dau tu. COng ty X chua xuat hoa don do d6 Cong ty X tinh 13i suat cham tra
tir thoi diém chil dau tu ky bién ban nghiém thu ban giao cong trinh 1 c6 co s6.

Tai phién toa phiic thim, nguyén don rit mot phan yéu cau tinh 13i trén s tién
ng gbe (57.800.000.000 dong) sb tién 21.500.489.807 ddng — 14.259.056.001 dong =
7.241.433.806 dong (Bay ty, ba trim nim muoi chin triéu, bén trim ba muoi ba
nghin, tim trim linh siu dong).

Can ctr vao cac diéu 4.2 va diéu 14 ctia Hop dong xay dung nha xudng sd 0205-
LVH ngay 02/5/2019 quy dinh tién bao hanh cong trinh c6 gia tri 10% gia tri hop
d6ng (bao gdm VAT) trong d6 thoi han 5 nim la cho phin két cau chinh, cac hang
muc mai, chong thim va éng mang va 03 nim cho cic hang muc khac. Theo Béng
ké tién 14i do cham thanh toan do nguyén don cung cép ngay tinh 13i dbi véi cac hang
muc da dugc tinh tir ngy 07/6/2020 dén ngay 30/7/2024 (d6i véi khdi lugng 1an 12
(Khéi luong thang 4); tinh tir ngay 09/7/2020 dén ngay 30/7/2024 (d6i véi khéi luong
lan 13 (Khéi lwong thang 5); tinh tir ngay 14/7/2020 dén ngay 30/7/2024 (d6i voi khoi
luong dot cudi) tong sb tién i 1a: 21.5000.489.807 dong. Nay nguyén don rat mot
phan yéu cau tinh 14i trén s tién no gbc (57.800.000.000 dong) sb tién
21.500.489.807 déng — 14.259.056.001 dong = 7.241.433.806 dong (Bay ty, ba trim
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nim muoi chin triéu, bon trim ba muoi ba nghin, tdm trdm linh sau dong) 1a dung
v6i quy dinh tai cac diéu 4.2 va diéu 14 cia Hop dong. Do d6, Cong ty X yéu cau S4
thanh toan sd tién 13i phét sinh do vi pham nghia vu thanh toan tinh trén du ng gbc
52.545.454.545 d6ng (Chua VAT) ciua Hop dong xay dung nha xudng s6 0205-LVH
ngay 02/5/2019 chua thanh toan voéi muc 1di suat 10%/mam s tién con lai la:
14.259.056.001 dong (Mudi bdn ty, hai trim ndm muoi chin triéu, khéng trim nim
muoi sau nghin, khong tram linh mot dong) 14 c¢6 can ctir nén duge chap nhan.

Cong ty S4 cho rang: S tién Cong ty X duoc tinh 13i (néu du diéu kién) la:
42.947.727.278 (no gbc) - 30.580.000.000 = 12. 367.727.278 ddng 1a khong phu hop
v6i thoa thuan cua cac bén trong hop dong nén khéng duge chip nhan.

2.3 Xét néi dung yéu cau phén t6 ciia bi don Cong ty TNHH S4.

Ngay 5/11/2021, bi don Coéng ty S4 c6 Pon phan t6 véi cac yéu cau voi
nguyén don Cong ty X, cu thé nhu sau:

+ Thanh toan tién stra chita khiém khuyét: 11.527.940.019 dong.

+ Tién phat cham tién d6 = 8% gi4 tri hop dong=24.464.000.000 dong.

+ Tién bi don bi mat do nguyén don cham tién do6: 41.687.636.535 dong.

+ Khau trir tién bao 1anh bao hanh =10% gia tri hop déng = 30.580.000.000
dong.

Téng cong: 108.259.576.554 ddng (Mot tram linh tam ty, hai trim nim muoi
chin tri€u, nam tram bay muoi sau nghin, nam tram ndm muoi tu déng).

Tai phién toa so tham, bi don rt yéu cau phan té vé viéc doi boi thuong tién
bi mat do nguyén don cham tién d9, giit cac yéu cau phan td khac.

2.3.1 Poi véi khoan tién sira chira khiém khuyét:

Bi don yéu cau nguyén don phai chiu chi phi sira chira khiém khuyét 1a
11.527.940.019 d6ng. Pay 1a chi phi thyc té bi don da bo ra dé sira chira hé théng
thoat nude do bén nguyén don thi cong khong dung véi thiét ké ban dau. Theo nhan
dinh cua giam dinh vién tai phién toa so thim: Hé thong thoat nudc dng tron chi dap
g viéc thoat nudc tir mai. Tai hién trudng vao thoi diém khao sat, ngoi nudc mai
con ¢6 nude trén tuong va nude trén mat duong hat xuéng nhiéu. Do hé théng thoat
nuédc khong dam bao nén gay sat 10. Ong tron chi thu dugce nude tir mai, con dng chir
U ¢6 thé thu duge toan bd nude hét tuong va nudc trén mat duong hat Xué)ng. Viéc
nguyén don dung éng tron ma khong dung éng chit U nhu thiét ké ban dau 1a nguyén
nhan gay ra viéc sat 1& sau nay. Khoan tién stra chira khiém khuyét 1a khoan chi phi
bi don d3 bo ra dé thay doi hé théng 6ng thoat nudc, stra chita nhiing vi tri bi sat 16.
Cong viéc stra chira khiém khuyét ctia cong trinh ma bi don nhic dén trong yéu cau
phan té chinh 1a khéi luong giam trir ma nguyén don cé yéu cau lac khoi kién ban
dau. Theo noi dung don khéi kién ban dau, nguyén don xac dinh khéi lugng giam trir
1a11.118.607.429 déng. Khoan tién stra chita khiém khuyét ma bi don thuc té tra cho
Ccong ty TNHH K 1a 11.527.940.019 dong (da bao gom thué GTGT 10%). Sé tién
nay pht hop voi sb tién ma nguyén don xac nhan theo ndi dung don khéi kién ban
dau nén co cin ct chip nhan.

2.3.2 Pdi vo6i so tién phat vi pham hop dong:
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Bi don yéu cau Cong ty X phai thanh toan tién phat cham tién d6 cho Cong ty
S4 s6 tién 1 305.800.000.000 dong x 8% = 24.464.000.000 dong.

Xét thiy, theo Diéu 1.2 Hop ddng quy dinh: thoi han khéi cong ngay 2/5/2019;
Ngay hoan thanh ngay 2/5/2020. Ngay 14/5/2020, cac bén ky bién ban nghiém thu
dua cong trinh vao st dung. Nhu vay, cong trinh chdm hon so véi thoi han quy dinh
trong hop dong 1a 12 ngay. Do d6, Cong ty X phai chiu phat vi phat vi pham vé tién
d6 theo Diéu 15.1 Hop ddng vé Phat vi pham vi pham hop ddng quy dinh: Phat chdm
tién do. Trong trong hop Cong ty X khong hoan thanh bdt cit phan ndo/va/hodc toan
bé cong trinh trong thoi gian thi céng dwoc quy dinh trong hop dong, Cong ty X phdi
chiu khoan tién phat cham tién dé...Tong sé tién phat vi pham khéng qud 8% gid tri
nghia vu hop dong bi vi pham. ..

Trong qua trinh thyc hién hop dong cac bén khong ky phuc luc nao vé gia han
thoi han thuc hién hop dong. Tai Piéu 7.2 Hop dong quy dinh: Truong hop thanh
todan cham do 16i ciia Cong ty S4 dén dén sw cham tré hoat dong cua CONng ty X, tién
dé dir dn sé dweoc gia han theo thoi gian chdm thanh todn ... Diéu nay thé hién cac bén
thoa thudn thot gian hoan thanh cong trinh dugc gia han theo thoi gian chdm thanh
toan. Tuy nhién, Cong ty S4 khong cung cap ching ctr chirng minh Cong ty S4 thanh
toan cho Cong ty X d¢am bao vé thoi han theo hop dong. Pong thoi, Cong ty S8 khong
cung cap tai liéu ching cir xac dinh tai thoi diém xdy dung cong trinh Cong ty X c6
vi pham vé chét luong, khéi luong thi cong cong trinh dan dén cong trinh khdng hoan
thanh dang thoi han. Vi vdy, ban 4n so tham khong chap nhan yéu cau nay ctia Cong
ty S4 13 c6 cin ctr. Pong thoi, bi don khong xac dinh dung gia tri vi pham cta nguyén
don 1a bao nhiéu, ma tinh 8% gia tri hop dong 1a khong pht hop véi thoa thuan tai
diéu 15.1 ctia Hop dong. Do d6 yéu cau khang cdo nay ctia bj don khong dugc chip
nhan.

2.3.3 Doi voi so tién sira chira hé thong phong chay chira chay:

Bi don yéu cau nguyén don phai thanh toan cho bi don sd tién thuc té bi don
d3 bo ra dé sira chira hé théng phong chay chira chay 1a 3.300.000.000 dong (Ba ty,
ba tram triéu dong).

Tai thoi diém gidm dinh, tai cong trinh ton tai 2 hé théng phong chay chira
chay. Mot hé thong phong chay chita chay dugc di ngam dudi long dat. Hé thong nay
c6 nhiéu diém bi ngét két ndi nén khong hoat dong dugc. Theo giam dinh vién, hé
théng phong chdy chita chay ban dau c6 chtrc nang phu hop véi muc dich phong chay
chira chdy. Tuy nhién viéc h¢ théng cli b1 hu héng co thé do thi cong, do dia chit hodc
do qua trinh sir dung va viéc chon ngam hé thong phong chay chita chay trong diéu
kién bi sut 1an c6 thé anh huong dén hé thong phong chay chita chay. Viéc nguyén
don thay d6i thiét ké ban dau vé hé thong thoat nudc 12 nguyén nhan gay sat 16 nén
ban 4n so thAm chip nhan yéu cau nay cua bi don 1a ¢o co so.

2.3.4 Poi v6i yéu ciu budc Cong ty X phai cung cip Thu bio linh bao
hanh cho Cong ty S4 véi sb tién 30.580.000.000 dong (10% ciia 305.800.000.000
dong 1a gia tri Hop ddng da bao gom VAT). Trong truong hop Cong ty X khong
cung cap Thu bao linh bio hanh, dé nghi Toéa an budc Cong ty X thanh toan
cho Cong ty S4 sb tién nay hodic COng ty S4 dwoc khéu trir sé tién nay vao gia tri
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Hop dong.

Xét thiy, theo thoa thudn cta cac bén trong Hop dong xay dung nha xudng
s6 0205-LVH ngay 02/5/2019 déu ghi nhan thdi han bao hanh 14 5 nam ddi v6i phan
két cau chinh, cac hang muc mai, chong tham va dng mang va 3 nim cho cac hang
muc khac ké tir ngdy hoan thanh cong trinh. Trong cic ngdy 14/5/2020 va ngay
15/5/2020, Chu dau tu, Cong ty S4 va Cong ty X ky cac bién ban nghiém thu hoan
thanh cong trinh dé dwa vao st dung. Viéc Cong ty X khong cung cip Thu bao 1anh
tuong dwong véi 10% gia tri hop dong 1a 16i ctia Cong ty X, truong hop hét thoi han
bao hanh thi ching thu bao 1anh hét gia tri. Dén nay, cong trinh ciing da hét thoi gian
bao hanh.

Bao lanh thanh todn nham muyc dich bao hanh cong trinh. L& ra nguyén don
phai mo chimg thu bao lanh dé sau nay cong trinh can bao hanh ma nguyén don
khong bao hanh thi bi don lay tir khoan tién nay dé bao hanh. Tuy nhién, do bi don
khong thanh toan tién dung han theo Hop ddng, khong ky hd so quyét toan cho
nguyén don dé 1am cin ctr mé ching thu bao 1anh. Dén nay, thoi han bao hanh ciing
da hét nén nguyén don khong thé mé chung thu bao lanh. Bi don da co yéu cau
nguyén don chi phi khoan sira chita khiém khuyét cong trinh, gom hai khoan: Khoan
tién ma Cong ty S4 ma da thanh toan cho Cong ty TNHH K lién quan dén khoan stra
chita khiém khuyét 1a 11.527.940.019 ddng va khoan tién lién quan dén khoan stra
chita hé thong PCCC 14 3.300.000.000 dong. Tong cong 1a 14.827.940.019 dong. Tai
phién toa so tham, luat su cua phia bi don ciing thira nhan yéu cau vé so tién bao lanh,
bao hanh nay dang 1a yéu cau 2 1an, tring véi yéu cau lién quan dén khoan stra chira
khiém khuyét va khoan tién lién quan dén khoan stra chita hé thong PCCC, tuy nhién
phia bj don van giir nguyén yéu cau phan td.

Tuy nhién, Céng ty S4 da c6 yéu cau Cong ty X chi phi khoan stra chira khiém
khuyét cong trinh, gdm hai khoan: Khoan tién ma Cong ty S4 ma da thanh toan cho
cong ty TNHH K (Viét Nam) lién quan dén khoan sira chita khiém khuyét 1a
11.527.940.019 ddng va khoan tién lién quan dén khoan stra chita hé thong PCCC 1a
3.300.000.000 dong. Tong cong 1a 14.827.940.019 ddng. Ban 4n so thim chip nhan
yéu cau nay cta Cong ty S4 1a ¢6 co sé do Cong ty X khong thuc hién nghia vu bao
hanh. Cong ty X khong khang céo diéu nay thé hién cong ty xac dinh trach nhiém va
nghia vu cong ty phai thuc hién ddi véi phan cong viéc cong ty thi cong trong thoi
gian bao hanh. Ngoai ra, Cong ty S9 ciing khong cung cip tai liéu ching cr cong ty
phai mé thu bao lanh bao hanh thay Cong ty X d6i véi toan bo cong trinh nha xudng
trén. Vi vay, Cong ty S10 yéu cau Cong ty X phai thanh toan 10% gia tri bao hanh 1a
khong c6 c6 s6.

Vi vay khong c6 can ctr chdp nhan yéu ciu cta bi don vé viéc budc nguyén
don phai thanh toan khoan bao lanh, thanh toan s tién 1a: 30.580.000.000 dong (Ba
muoi ty, nim trim tim muoi triéu dong).

2.3.5Poi v6i yéu cau cira bi don vé viéc budc nguyén don thanh toin khoan
chi phi sira chira hé thong thoat nwéc ngoai nha 2.839.023.014 dong.

Xét thdy, yéu cau cua bi don vé viéc budc nguyén don thanh toan khoan chi
phi stra chita hé théng thoat nude ngoai nha 2.839.023.014 ddng (Hai ty, tim trim ba
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muoi chin tridu, khong trim hai muoi ba nghin, khong trim mudi bon dong): Noi
dung nay khong c6 trong ndéi dung don phan td, do d6 cap phuc thAm khong xem xét

2.3.6 V& chi phi giam dinh va chi phi xem xét thim dinh tai chd.

Nguyén don phai chiu sd tién giam dinh do bi don di tam tng theo héa don cua
bén giam dinh xuat 13 600.000.000 déng (Sau tram triéu déng) tai Hoa don gia tri gia
tang sb 00000145 ngay 22/4/2024 cua Coéng Ty c6 phan G. Budc nguyén don Cong
ty TNHH X (M3 sb thué: 0106028823) phai c6 nghia vu hoan tra cho bj don Cong ty
TNHH S4 (M3 s6 thué: 0107854413) s6 tién giam dinh 600.000.000 déng (Sau trim
triéu dong) theo Hoa don gia tri gia ting s6 00000145 ngay 22/4/2024 cua Coéng Ty
cd phan G.

Néu nguyén don Cong ty TNHH X khéng thanh toan hodc thanh toan khong day
du sd tién chi phi giam dinh 600.000.000 dong (Sau tram triéu dong) cho bi don Céng
ty TNHH S4 thi nguyén don Cong ty TNHH X phai c¢6 nghia vu tiép tuc thanh toan
khoan tién 13i trén s6 tién cham thanh toan twong tmg voi thoi gian cham thanh toan
cho bi don Cong ty TNHH S4 theo mitc 1i suat quy dinh tai Diéu 468 Bo luat dan su
2015.

Ghi nhan sy ty nguyén cia nguyén don Cong ty TNHH X (Mi so thué:
0106028823) va bi don Cong ty TNHH S4 (M3 s6 thué: 0107854413) vé viéc cac bén
tu chiu chi phi xem xét tham dinh tai chd dbi véi yéu cau ctia minh trong ho so vu an
va khong yéu ciu cac bén phai thanh toan cho nhau.

Tir nhitng phén tich danh gia néu trén Hoi dong xét xir nhan thiy: Chap nhan
mot phan yéu cau khang co ctia bi don Cong ty TNHH S4 vé yéu cau tinh 14i trén sd
tién ng gbe chua thanh toan.

Stra mot phan ban 4n so tham theo hudng budc bi don thanh toan tra cho nguyén don
tong sb tién 1a 72.059.056.001 dong (Bay muoi hai ty, khong trim nim muoi chin
triéu, khong trim nim muoi sau nghin, mot trim linh mot dong) theo Hop dong xay
dung nha xudng s6 0205-LVH ngay 02/5/2019; Trong d6, sb tién ng goc
57.800.000.000 dong (Nam muoi bay ty, tdm trim triéu dong) (gdm VAT) chua
thanh toan va s6 tién 13i do cham thanh toan trén sb tién no goc 1a 52.545.454.545
d6ng (Chua VAT) 1a 14.259.056.001 dong. Do tai cap phtc tham, nguyén don rat
mot phﬁn tién 1ai trén sd tién no géc do cham thanh toéan, s tién: (21.500.489.807
dong — 14.259.056.001 dong) = 7.241.433.806 dong.

Céc yéu cau khac cta duong sy khong c6 cin ¢t nén khong dugc chap nhan.

4. Vé an phi:

4.1 Vé an phi KDTM so thim:

Bi don Cong ty TNHH S4 phai chiu an phi so tham d6i v6i yéu cau khai kién
ctia nguyén don duoc chap nhan doi véi sé tién 72.059.056.001 dong (Bay muoi hai
ty, khong tram ndm muoi chin tri¢u, khong tram ndm muoi sdu nghin, khong tram
linh mot d6ng) va yéu cau phan td cua bi don khong duoc chap nhan dbi véi so tién
55.044.000.000 dong (Nam muoi lim ty khong trim bén muoi tu triéu déng) theo
quy dinh cua phép luat.
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Nguyén don Cong ty TNHH X (M3 s6 thué: 0106028823) phai chiu an phi d6i
v6i yéu cau phan t6 ciia bi don duoc chap nhan, s tién 14.827.940.019 dong (Mudi
bbn ty tam tram hai muoi bay triéu chin tram bon muoi nghin khong trim mudi chin
dong).

4.2 Vé an phi KDTM phiic tham:

Do dugc chap nhan mot phan khang cdo nén Cong ty TNHH S4 khong phai chiu
an phi Kinh doanh thuong mai phtc tham. Hoan tra bi don khoan tién tam Gmg an phi
phuc thim da ndp.

Quan diém cua dai dién Vién kiém sat nhan dan thanh phé Ha Noi phu hop véi
nhan dinh ciia Hoi dong xét xtr nén duoc chap nhan.
Tuwr nhitng nhdn dinh trén!
QUYET PINH
Can cie:

- Piéu 468 Bo luat Dan su 2015;

- biéu 297, biéu 302, Piéu 303, Piéu 306 Luat Thuongmai 2005;

- Piém ¢ va & Khoanbiéu 113, Diéu 123, Diéu 138, Biéu 139, Biéu 140, Diéu
144, Dicu 146, Diéu 147 Luat Xay dung s6 50/2014/QH13;

- Piéu 19, Piéu 22, DPiéu 28, Piéu 24, Piéu 42, Diéu 43 Nghi dinh s
37/2015/ND-CP ngay 22/4/2015 Nghiquy dinh chi tiét vé Hopdong xdy dung;

- Khoan 1 Diéu 30, diém a khoan 1 Diéu 35, Diéu 144, Piéu 147, Diéu 184,
khoan 2 Diéu 244, Biéu 266, Diéu 271, Piéu 273 Bo luat tbtung dan su;

- Piéu 27, 29 Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 cia Uy
ban Thuong vu Quéc hoi Quy dinh vé muc thu, mién, giam, thu, n0p, quan ly va st
dung an phi va 1¢ phi Toa an.

Xir:
1. Chap nhian mot phan yéu ciu khang cao ciia Cong ty TNHH S4. Sira
Ban 4an Kinh doanh thwong mai so thim s6 28/2024/KDTM-ST ngay 31/7/2024
ciia Toa 4n nhan din quin Ciu Gidy, thanh phé Ha Ngi; Cu thé nhw sau:
1.1 Chap nhan Pon xin rat mdt phan yéu cau khéi kién ctia nguyén don Cong
ty TNHH X (M3 s6 thué: 0106028823). Cin ctr vao khoan 2 Piéu 244 Bo luat T
tung dan su ndm 2015: Pinh chi xét xir mot phan yéu cau khai kién ciia nguyén don
cong ty TNHH X (M4 sd thué: 0106028823), cu thé nhu sau:

1.2 Pinh chi yéu cau khdi kién cta nguyén don Cong ty TNHH X ddi véi bi
don Cong ty TNHH S4 vé viéc yéu cau bi don Cong ty TNHH S4 phai thanh toan
phan chi phi gian tiép co gia tri 1a 31.550.108.333 dong (Ba muoi mot ty ndm tram
lam muoi triéu mot tram linh tAm nghin ba trim ba muoi ba ddng), bao gdbm: Chi phi
quan 1y van hanh cong trudng: 13.587.750.000 dong (Mudi ba ty nim trim tim muoi
bay triéu bay trim nim muoi nghin déng); Chi phi bao hiém, an toan: 2.752.200.000
dong (Hai ty bay trim nim muoi hai triéu hai trim nghin dong); Chi phi chung:
10.703.000.000 d6ng (Muoi ty bay trdm linh ba triéu dong) va Chi phi gian tiép khac:
4.507.158.333 ddng (Bon ty nam tram linh bay triéu mot trim nim muoi tdm nghin
ba trim ba muoi ba dong).
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1.3 Pinh chi yéu cau khéi kién cua nguyén don Cong ty TNHH X d6i véi bi
don Cong ty TNHH S4 vé viéc yéu cau bi don Cong ty TNHH S4 phai thanh toan gia
tri phan hang muc cong viéc phat sinh ting thém, giam di sau khi di trir voi gi tri
13.751.262.626 d6ng (Mudi ba ty bay trim nim muwoi mot triéu hai trim sau muoi
hai nghin sau trim hai muoi sau dong) va s tién 13i phat sinh d6i véi khoan tién nay.

1.4 Pinh chi yéu cau khoi kién cua nguyén don Cong ty TNHH X d6i véi bi
don Cong ty TNHH S4 vé viéc yéu cau bi don Cong ty TNHH S4 phai boi thuong
thiét hai do bi anh hudng vé uy tin, danh du véi s6 tién 1a 60.000.000.000 dong (Sau
muoi ty dong) va s tién 14i phat sinh d6i voi sb tién nay.

2. Chap nhan mot phan yéu cau khoi kién cua nguyén don Cong ty TNHH X
(Mi sb thué: 0106028823) ddi v6i bi don 1a Cong ty TNHH S4 (Mi sb thué:
0107854413) vé viéc: “Tranh chip Hop dong thi cong xay dung”.

Budc bj don Cong ty TNHH S4 (M s6 thué: 0107854413) phai c6 nghia vu
thanh toan tra cho nguyén don Cong ty TNHH X (M4 s6 thué: 0106028823) tong sd
tién 1a: 72.059.056.001 dong (Bay muoi hai ty, khong trim nim muoi chin triéu,
khong trim nim muoi sau nghin, khong trim linh mot déng); Trong do:

+ No gdc: 57.800.000.000 dong (Nim muoi bay ty, tim tram triéu dong) (DA
bao gdm 10% VAT).

+ No 13i (tam tinh dén ngay 30/7/2024): 14.259.056.001 dong (Mudi bon ty,
hai tram ndm muoi chin tri¢u, khong tram ndm muoi sau nghin, khong tram linh mét
dong).

Theo “Hop dong xay dung nha xudng s6 0205-LVH ngay 02/5/2019” da ky
gitta Cong ty TNHH S4 va Cong ty TNHH X; Cong ty TNHH S4 va Cong trinh nha
xuong thudc du an: "L WAREHOUSE PROJECT" tai dja diém: L6 T, PUONG SO
D, KCN A, xa A, huyén L, tinh Pong Nai, Viét Nam.

3. Chap nhan Pon xin rat mot phan yéu cau phan t6 cta bi don Cong ty TNHH
S4 (M4 sb thué: 0107854413). Can ctr vao Diéu 244 Bo luat TH tung dan sy dinh chi
xét xr mot phan yéu cau khoi kién phan t6 cta bi don Cong ty TNHH S4 (M3 s6
thué: 0107854413) d6i voi nguyén don Cong ty TNHH X (M3 s6 thué: 0106028823)
vé viéc yéu cau nguyén don Cong ty TNHH X (M3 s6 thué: 0106028823) boi thudong
thiét hai tién thué nha xudng so tién 1a: 41.687.636.535 dong (Bén muoi mot ty sau
trim tdm muoi bay triéu sau trim ba muoi sau nghin nim trim ba muoi lim dong).

4. Chap nhan mot phan yéu cau phan t6 cua bi don Céng ty TNHH S4 (M4 sb
thué: 0107854413) ddi v6i nguyén don Cong ty TNHH X (M4 s6 thué: 0106028823),
cu thé nhu sau:

4.1. Budc nguyén don Cong ty TNHH X (M s thué: 0106028823) phai c6
nghia vu thanh toan cho bi don Céng ty TNHH S4 (M3 s6 thué: 0107854413) khoan
tién stra chita khiém khuyét cia cong trinh 14 11.527.940.019 déng (Mudi mdt ty nam
tram hai muoi bay triéu chin trim bén muoi nghin khong tram muoi chin dong).

4.2. Budc nguyén don Cong ty TNHH X (M4 s thué: 0106028823) phai c6
nghia vu thanh toan cho bi don Céng ty TNHH S4 (M3 s6 thué: 0107854413) khoan
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tién stra chita hé théng phong chay chira chay s tién 1a 3.300.000.000 dong (Ba ty
ba tram triéu dong).

Toéng cong sd tién budc nguyén don COng ty TNHH X (Mid sb thué:
0106028823) phai c6 nghia vu thanh toan cho bi don Céng ty TNHH S4 (M3 s thué:
0107854413) 12 14.827.940.019 dong (Mudi bon ty tam traim hai muoi bay triéu chin
trim bon muoi nghin khong trim mudi chin dong), bao gdbm: Khoan tién sira chira
khiém khuyét ctia cong trinh 1a 11.527.940.019 dong (Mudi mot ty ndm tram hai
muoi bay triéu chin trim bén muoi nghin khong trim muoi chin déng) va khoan tién
stra chita hé théng phong chay chira chay sé tién 1a 3.300.000.000 dong (Ba ty ba
tram triéu dong).

5. B6i trir nghia vu cia nguyén don Coéng ty TNHH X (Mi sb thué:
0106028823) va bi don véi nhau, budc bi don Cong ty TNHH S4 (M3 s thué:
0107854413) phai tiép tuc c6 nghia vu thanh toan cho nguyén don Cong ty TNHH X
(M3 s thué: 0106028823) khoan tién 14 57.231.115.982 dong (Nim muwoi bay ty,
hai trim ba mwoi mot triéu, mét trim mwoi lim nghin, chin trim tam mwoi hai
dong).

6. Khong chap nhan mot phan yéu cau phan té cta bi don Cong ty TNHH S4
(Ma s6 thué: 0107854413) d6i v6i nguyén don Cong ty TNHH X (Mai so thué:
0106028823), cu thé nhu sau:

6.1. Khong chap nhan yéu cau phan t6 cta bj don Cong ty TNHH S4 (M3 s
thué: 0107854413) vé viéc Cong ty TNHH X phai thanh toan tién phat cham tién do
cho bi don Cong ty TNHH S4 (M3 s thué: 0107854413) s6 tién 1a 24.464.000.000
d6ng (Hai muoi tu ty boén trim sau muoi tu triéu dong).

6.2. Khong chap nhan yéu cau phan t6 ctia bj don Cong ty TNHH S4 (M3 s
thué: 0107854413) vé viéc budc Cong ty TNHH X phai cung cap Thu bao ldnh bao
hanh cho Cong ty TNHH S4 (M3 s6 thué: 0107854413) véi sb tién 30.580.000.000
d6ng (Ba muoi ty nim trim tam muoi triéu dong) (10% cta 305.800.000.000 dong
1a gia tri Hop dong d3 bao gdm VAT).

Tong s tién bi don Cong ty TNHH S4 (Ma s6 thué: 0107854413) yéu cau phan
t6 khong duoc chap nhan 13: 55.044.000.000 dong (Nim muoi lam ty khong trim
bén muoi tu triéu dong).

7. V& chi phi giam dinh va chi phi xem xét tham dinh tai chd.

Nguyén don Cong ty TNHH X (M3 s6 thué: 0106028823) phai chiu sb tién
giam dinh do bi don Cong ty TNHH S4 (M s6 thué: 0107854413) da tam mg theo
hoa don ctia bén giam dinh xuat 1a 600.000.000 dong (Sau tram triéu dong) tai Hoa
don gia tri gia ting s& 00000145 ngay 22/4/2024 cia Coéng Ty cd phan G. Budc
nguyén don Cong ty TNHH X (M4 sb thué: 0106028823) phai c6 nghia vu hoan tra
cho bi don Cong ty TNHH S4 (M sb thué: 0107854413) s6 tién giam dinh
600.000.000 dong (Sau tram triéu dong) theo Hoa don gia tri gia ting s6 00000145
ngay 22/4/2024 cua Cong Ty ¢6 phan G.

Néu nguyén don Cong ty TNHH X (Ma sb thué: 0106028823)) khong thanh
toan hoic thanh toan khong day du sb tién chi phi giam dinh 600.000.000 dong (Sau
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tram triéu dong) cho bj don Cong ty TNHH S4 (M4 s6 thué: 0107854413) thi nguyén
don Cong ty TNHH X (Ma s thué: 0106028823) phai c6 nghia vu tiép tuc thanh toan
khoan tién 13i trén s6 tién cham thanh toan twong tmg voi thoi gian cham thanh toan
cho bi don Cong ty TNHH S4 (M3 s6 thué: 0107854413) theo mirc 1i suat quy dinh
tai Diéu 468 Bo luat dan sy 2015.

Ghi nhén sy tu nguyén cua nguyén don Cong ty TNHH X (Mi sd thué:
0106028823) va bi don Cong ty TNHH S4 (M3 s6 thué: 0107854413) vé viéc cac bén
tu chiu chi phi xem xét tham dinh tai chd dbi véi yéu cau ctia minh trong hd so vu an
va khong yéu cau cic bén phai thanh toan cho nhau.

8. Ké tir ngay 01/8/2024 cho dén khi thi hanh 4n xong, néu bi don Cong ty TNHH
S4 (Ma sb thué: 0107854413) khong thanh toan hodc thanh toan khong day du khoan
tién trén cho nguyén don Cong ty TNHH X (M4 s6 thué: 0106028823) thi bi don
cong ty TNHH S4 (M3 s6 thué: 0107854413) phai co nghia vu tiép tuc thanh toan
khoan tién 13i trén s6 tién cham thanh toan twong tmg voi thoi gian cham thanh toan
cho nguyén don Cong ty TNHH X (M3 sé thué: 0106028823) theo mirc 1i sudt quy
dinh tai Diéu 468 Bo luat dan su 2015.

Truong hop Ban an nay dugc thi hanh theo quy dinh tai Piéu 2 Luat thi hanh an
dan su thi ngudi duoc thi hanh an dan sy, nguoi phai thi hanh an dan sy co quyén
thoa thuan thi hanh 4n, quyén yéu cau thi hanh an, tu nguyén thi hanh 4n hoic bi
cudng ché thi hanh an theo quy dinh cac Diéu 6, Piéu 7 va Diéu 9 Luat thi hanh 4n
dan su; Thoi hiéu thi hanh &n dugc thuc hién theo quy dinh tai cac Diéu 30 Luat thi
hanh an dan su.

9. Vé an phi:

9.1 V& 4n phi Kinh doanh thwong mai so thim:

+ Bi don Cong ty TNHH S4 phai chiu 235.103.056 dong (Hai trim ba muoi lim
triéu, mot tram linh ba nghin, khong trim nim muoi sau dong) an phi Kinh doanh
thuong mai so tham, dugc trir vao sb tién tam ing an phi da ndp 1a 270.129.788 dong
(Hai traim bay muoi triéu mot tram hai muoi chin nghin bay trim tdm muoi tam dong)
tai Bién lai thu tién s6 AA/2020/0018064 ngay 27/12/2021 ctia C2 cuchanh &n dan
su quan C cho Bi don Cong ty TNHH S4 (M3 s thué: 0107854413) s6 tién tam Gng
an phi d3 nop 1a 35.026.732 dong (Ba muoi ldm triéu, khong trim hai muoi sau nghin,
bay traim ba muoi hai dong) tai Bién lai thu tién s6 AA/2020/0018064 ngay
27/12/2021 cua Chi cuchanh an dan su quan C, thanh phé Ha Noi.

+ Nguyén don Cong ty TNHH X (Mi sé thué: 0106028823) phai chiu
122.827.940 ddng (Mot tram hai muoi hai triéu tdm tram hai muoi bay nghin chin
trim bon muoi dong) an phi kinh doanh thwong mai so tham, duoc trir vao sb tién
tam Ung an phi d nop 1a 140.214.000 dong (Mot trim bén muoi triéu hai tram mudi
bbén nghin dong) tai Biénthu tién s6 AA/2020/0017851 ngay 21/7/2021 cia Chi
cuchanh an dan sy quan C, thanh phé Ha Noi. Hoan tra lai cho Cong ty TNHH X sb
tién tam Ung an phi 1a 17.386.060 dong (Mudi bay triéu ba trim tdm muoi sau nghin
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khéng trim sau muoi dong) theo Biénthu tién sé AA/2020/0017851 ngay 21/7/2021
cua C2 cychanh an dan su quéan C, thanh phé Ha Noi.

9.2 Vé an phi Kinh doanh thwong mai phiic thim:

- Cong ty TNHH S4 khong phai chiu 4n phi Kinh doanh thuong mai phiic tham.
Hoan tra Cong ty TNHH S4 khoan tién tam Gng an phi phac tham 2.000.000 dong
(Hai triéu ddng) theo Bién lai thu tién tam Umg an phi sé Bién lai s6 0046401 ngay
19/8/2024 ctia Thi hanh an dan su quin C, thanh phd Ha Noi.

Truong hop ban an duoc thi hanh theo quy dinh tai diéu 2 Luét thi hanh 4n dan
su thi ngudi duge thi hanh an dan sy, nguoi phai thi hanh an dan sy c6 quyén thoa
thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén thi hanh an hoic bi cudng
ché thi hanh an theo quy dinh tai cac diéu 6,7 va 9 Luat thi hanh an dan su; thoi hiéu
thi hanh 4n dugc thyc hién theo quy dinh tai diéu 30 Luat thi hanh an dan su.

Ban 4n phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhin: TM. HQI PONG XET XU PHUC THAM

- VKSND TP. Ha Noi; Tham phéan — Chii toa phién toa
- TAND qudn Cau Giay, TP. Ha Ngi;

Nay la Toa an Khu viec 4.

- THA.DS TP. Ha Néi;

- Cac dwong su;

- Luu hé so, VP.

Nguyén Bich Hanh
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